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PART | —ESSAY QUESTIONS AND SELECTED ANSWERS

JULY 2024 AND FEBRUARY 2025 FLORIDA BAR EXAMINATIONS

ESSAY QUESTIONS AND SELECTED ANSWERS

Part | of this publication contains the essay questions from the July 2024 and February
2025 Florida Bar Examinations and one selected answer for each question.

The answers selected for this publication received high scores and were written by
applicants who passed the examination. The answers are typed as submitted, except that
grammatical changes were made for ease of reading. The answers are reproduced here
with the consent of their authors and may not be reprinted.

Applicants are given three hours to answer each set of three essay questions.
Instructions for the essay examination appear on page 4.



ESSAY EXAMINATION INSTRUCTIONS

Applicable Law

Answer questions on the Florida Bar Examination with the applicable law in force at the
time of examination. Questions on Part A are designed to test your knowledge of both
general law and Florida law. When Florida law varies from general law, answer in
accordance with Florida law.

Acceptable Essay Answer

e Analysis of the Problem - The answer should demonstrate your ability to analyze the
guestion and correctly identify the issues of law presented. The answer should
demonstrate your ability to articulate, classify and answer the problem presented. A
broad general statement of law indicates an inability to single out a legal issue and
apply the law to its solution.

e Knowledge of the Law - The answer should demonstrate your knowledge of legal rules
and principles and your ability to state them accurately as they relate to the issue(s)
presented by the question. The legal principles and rules governing the issues
presented by the question should be stated concisely without unnecessary elaboration.

e Application and Reasoning - The answer should demonstrate logical reasoning by
applying the appropriate legal rule or principle to the facts of the question as a step in
reaching a conclusion. This involves making a correct determination as to which of the
facts given in the question are legally important and which, if any, are legally irrelevant.
Your line of reasoning should be clear and consistent, without gaps or digressions.

e Style - The answer should be written in a clear, concise expository style with attention
to organization and conformity with grammatical rules.

e Conclusion - If the question calls for a specific conclusion or result, the conclusion
should clearly appear at the end of the answer, stated concisely without unnecessary
elaboration or equivocation. An answer consisting entirely of conclusions,
unsupported by discussion of the rules or reasoning on which they are based, is
entitled to little credit.

e Suggestions

e Do not anticipate trick questions or read in hidden meanings or facts not
clearly stated in the questions.

e Read and analyze the question carefully before answering.

e Think through to your conclusion before writing your answer.

e Avoid answers setting forth extensive discussions of the law involved or the
historical basis for the law.

¢ When the question is sufficiently answered, stop.




QUESTION NUMBER 1

JULY 2024 BAR EXAMINATION — CRIMINAL LAW & CONSTITUIONAL CRIMINAL
PROCEDURE/ETHICS

David robbed a courier delivering $15,000 in $20 bills to a business. During the robbery,
David shot the courier in the leg. Several withesses saw the event.

After an investigation, the police obtained a valid arrest warrant for David for armed
robbery. A team of police officers led by Officer Jones went to David’'s known residence.
From outside the house, Officer Jones announced that the police had a warrant for
David’s arrest and ordered everyone to exit the house.

Five people exited, including David, who was arrested and handcuffed. Officer Jones told
David and the other people that a team of officers was going to enter the home to secure
it. Officer Jones asked David if there was anyone else in the house, or anything in the
house that could harm the officers. David said nothing. Officer Jones said to David: “If
there’s anything that could hurt my team before we go in...” David interrupted Officer
Jones and said that there was a firearm in a bedroom drawer.

Officer Jones authorized the team to enter the home. They did not search for the firearm.
Instead, they searched closets, behind doors, under beds, and in other places where a
person could have been hiding. They found no one else in the home.

David was transported to a police field office where he was interviewed. Officer Smith read
David a complete Miranda warning from his department’s pre-printed card.

When Officer Smith read that David had a right to have a lawyer present for questioning,
David said, “hold on, hold on.” Officer Smith paused, but then completed administering
the standard warning. Next, Officer Smith asked if David was willing to answer questions
without a lawyer present, to which David stated, “I don’t really agree with that one.”

Officer Smith replied that she wasn’t asking if David agreed, she was just telling David that
he had a right to have an attorney present during questioning. Officer Smith added: “If
you decide to have an attorney present, we're not going to talk about the case until then.
But if you want to talk now, we can talk now.” Officer Smith added: “You can agree to talk
now and always change your mind later.”

David replied, “I understand.” Officer Smith asked David whether that meant David would
speak to Officer Smith without an attorney. David responded, “Yes.”

In response to Officer Smith’s questions, David denied the robbery. David admitted telling
Officer Jones that there was a firearm in a bedroom, but David denied that the firearm
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belonged to him. When Officer Smith asked David about firearms in the house, he again
stated that there was a gun “in a drawer” in “the last room to the right.” He also agreed
that the last room to the right was the bedroom that he occupied.

While David was at the police station, officers remained at the residence attempting to
obtain a search warrant. Along with the factual basis used to obtain the arrest warrant,
the search warrant application added David’'s statements to police before and after he
received the Miranda warning.

The search warrant was issued and the police searched the house. The police seized
$12,000 in $20 bills that were in the freezer. The police also found the firearm from the
bedroom drawer that David had mentioned to Officer Jones. Both items were within the
authorized scope of the warrant.

David was brought to his first appearance on the armed robbery charge, appointed an
attorney, and was released after posting bond. David had dinner with his friend, Sarah.
He told Sarah about the armed robbery charge and admitted to her that he was at the
business where the crime happened.

David did not know that Sarah was facing criminal charges herself. Sarah contacted
Prosecutor about arranging a deal in exchange for cooperation. Prosecutor told Sarah
that if she could obtain valuable information from David about the armed robbery,
Prosecutor would agree to dismiss Sarah’s charges. Sarah then met with David again,
asked him more questions, and David confessed the robbery.

Prosecutor emailed Sarah’s witness statement to David’s attorney along with a plea offer.
Prosecutor said that the plea offer would expire in one week and would not be renewed.
Because David’s attorney was distracted by other cases, the offer expired before the
attorney relayed it to David.

Prepare a memorandum of law for the trial court judge as follows:

A. Discuss the admissibility of David’s statements to the police before and after the
Miranda warning.

B. Discuss the legality of the police searches of David’s house and the admissibility of
the cash and the firearm found in the house.

C. Discuss the admissibility of David’s statements to Sarah.

D. Discuss any ethical or constitutional issues raised by David’s attorney’s conduct.



SELECTED ANSWER TO QUESTION 1
(July 2024 Bar Examination)

To: Trial Court Judge From: Clerk

Re: David's Armed Robbery Charge

A. Admissibility of David's Statements to Police before and after Miranda Warning:

Miranda Violations:

The issue is whether David's statements to the police are admissible. The Fifth
Amendment to the United States Constitution guarantees the right to counsel before
formal charges have commenced. Miranda warnings include (1) the right to remain silent,
(2) the right to counsel, (3) the fact that anything you say may be used against you, and
(4) that if you cannot afford an attorney, one will be appointed for you. Miranda Warnings
only apply when the individual is placed under custodial interrogation. Custody means that
a reasonable person would not feel free to leave. Interrogation means that the police
officers are asking questions likely to have an incriminating response. If a statement is
made in violation of Miranda, the exclusionary rule applies. Thus, the statement will be
suppressed and the government may not use it against an individual. Voluntary
statements need not get Miranda warnings to be admissible.

"There was a firearm in the bedroom drawer."

Here, David was arrested and handcuffed. This is custody because a reasonable person
would not feel free to leave. David was asked if there was anyone else in the house or
anything that could hurt the officers. While this question is likely to produce an
incriminating response and may be seen as testimonial, it is also likely justified in the
name of officer safety. An officer is not asking about the circumstances of the crime or
anything else like that, he is simply asking whether it is safe to enter the home to conduct
a protective sweep. Thus, David's initial statement that there was a firearm in the bedroom
drawer is likely not in violation of Miranda.

Waiver of Miranda:

The issue is whether David's statements to the police at the station are admissible. The
Fifth Amendment to the United States Constitution guarantees the right to counsel before
formal charges have commenced. Miranda warnings include (1) the right to remain silent,
(2) the right to counsel, (3) the fact that anything you say may be used against you, and
(4) that if you cannot afford an attorney, one will be appointed for you. Miranda Warnings
only apply when the individual is placed under custodial interrogation. Custody means that
a reasonable person would not feel free to leave. Interrogation means that the police
officers are asking questions likely to have an incriminating response. If a statement is
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made in violation of Miranda, the exclusionary rule applies. Thus, the statement will be
suppressed and the government may not use it against an individual. The issue is whether
David validly waived his Miranda warnings. An individual may waive their Miranda rights if
that waiver is knowing, intelligent, and voluntary. If an individual invokes their right to
counsel, it must be scrupulously honored. If an individual invokes their right to remain
silent, all questioning must stop until the individual has returned back to their regular life
for at least 14 days.

Here, David was taken to the police field office where he was interviewed. At this point,
David was in handcuffs and transported by the police to the police station. A reasonable
person would not feel free to leave, and he was in custody. Additionally, he was
interviewed. Thus, this is likely to produce an incriminating response. At this point, David
received his full Miranda warnings. However, the government will argue that David waived
the warnings. To invoke Miranda protections, the statement must be clear and
unequivocal. When David was told about his right to counsel, he said "hold on.” This is not
an invocation of the rights nor is it a waiver. Next, David said "I don't really agree with that
one." This is not a clear statement, and does not show that he is invoking his right to
counsel. He was just stating that he did not agree. Thus, the government was likely
permitted to continue questioning. Eventually, David said "I understand" and began
answering questions. Although David will say that this was not a waiver and that it was not
completely knowing, intelligent, and voluntary, it is likely to be construed by the court as a
waiver. Thus, his next statements about the robbery, firearm, and bedroom are likely
admissible.

B. Legality of Police Searches and Admissibility of Cash and Firearm:

Protective Sweep and Arrest:

The issue is whether the first search of David's home were unreasonable searches in
violation of the Fourth Amendment. The Fourth Amendment to the United States
Constitution guarantees all individuals the right to be free from unreasonable searches
and seizures. An unreasonable search occurs when a government actor violates an area
where an individual has a reasonable expectation of privacy. To conduct a valid search,
the government must have a warrant based on probable cause issued by a neutral and
detached magistrate. Probable cause means that it is reasonably likely the crime
occurred. Arrests in public are generally permissible. An arrest in the home requires a
warrant based on probable cause issued by a neutral and detached magistrate. Probable
cause means that it is reasonably likely the crime occurred. An arrest in the home may be
valid if there are exceptions to the warrant requirement such as exigent circumstances,
fleeing felon, or an emergency. Warrants must be current, not stale, based on good faith,
and must be limited to items or people specified within. If an officer has an arrest warrant,
they may not search the home because they do not have a search warrant. However, one
exception to the warrant requirement for homes is a search incident to arrest. The officers
may search an individual and their immediate grab area. Another exception is the
protective sweep. If an officer believes that there are other individuals in the home that



may be dangerous, the officer may search for the other individuals in places where the
individuals could be. This is justified by officer safety concerns.

Here, the police obtained a valid arrest warrant for David for armed robbery. This means
that the warrant was based on probable cause, issued by a neutral and detached
magistrate. The team went to David's known residence, which is required for an arrest in
the home. The officers knocked and announced, which is also required. The officers
ordered all of the people out of the home. They can argue that this was for officer safety.

The officers then asked Jones if there was anyone in the home. Jones did not respond to
this question. Thus, the officers did not know whether there was anyone else inside the
home. As a result, the officers were permitted to conduct a protective sweep for officer
safety. The officers found no one else in the home, but only searched behind doors, under
beds, and in other places where a person could have been hiding. This was not an illegal
search. The arrest was also legal pursuant to a warrant based on probable cause issued
by a neutral and detached magistrate.

Search #2

The issue is whether the second search of David's home was unreasonable in violation of
the Fourth Amendment. The Fourth Amendment to the United States Constitution
guarantees all individuals the right to be free from unreasonable searches and seizures.
An unreasonable search occurs when a government actor violates an area where an
individual has a reasonable expectation of privacy. To conduct a valid search, the
government must have a warrant based on probable cause issued by a neutral and
detached magistrate. Probable cause means that it is reasonably likely the crime
occurred. Warrants must be current, not stale, based on good faith, and must be limited to
items or people specified within. The police may only look in areas where the contraband
may reasonably be located. Anything beyond that exceeds the scope of the warrant and is
unconstitutional. However, one exception to the warrant requirement for homes is a
search incident to arrest. The officers may search an individual and their immediate grab
area. Another exception is the protective sweep. If an officer believes that there are other
individuals in the home that may be dangerous, the officer may search for the other
individuals in places where the individuals could be. This is justified by officer safety
concerns. The search warrant may not be based upon information obtained in violation of
the Constitution.

Here, the second search was pursuant to a search warrant. It must have been issued by a
neutral and detached magistrate, based on probable cause. The search warrant may not
be based upon information obtained in violation of the Constitution. Because the police
validly obtained David's statements, they were able to search the home. They were able to
search the home for the firearm where it was specified and for evidence of the armed
robbery. David will argue that the search exceeded the scope of the warrant because they
looked inside the freezer. However, the search was likely valid because that is a place
where the evidence of the robbery (money) could reasonably be. Thus, this search was
likely valid as it was authorized by the scope of the warrant.
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C. Admissibility of David's Statement to Sarah:

Right to Counsel

The issue is whether David's statements to Sarah violated his right to counsel. The Sixth
Amendment to the United States Constitution guarantees an individual the right to counsel
in criminal cases. This is also expressly guaranteed in the Florida Constitution. This right
to counsel attaches after formal proceedings have begun. The government may not
guestion an individual without their counsel present. It is automatically invoked, the
accused need not invoke it.

Here, David was brought before a judge at first appearance and appointed counsel. Thus,
the Sixth Amendment clearly attaches. David's first statements to Sara did not violate the
Sixth Amendment because they were made on his own. Additionally, Sara was not yet
working for the prosecutor so it was not government action. However, David's second
statements to Sara where he confessed the robbery were pursuant to Sara's immunity
agreement. Thus, Sara was a government actor. As a result, those statements should not
be used against David because they would violate the Sixth Amendment.

D. Discuss any ethical or constitutional issues raised by David's Attorney's
Conduct:

Obligation to Convey Plea Offers

The Issue is whether David's attorney violated any ethical rules by failing to convey the
plea offer before it expired. In Florida, attorneys have an obligation to convey plea offers
to their clients. It is ultimately up to the client to make certain decisions in their cases, such
as whether or not to accept a plea, whether the client wishes to testify, or certain other
decisions. An attorney must convey a plea offer to a client regardless of whether it is a
good offer. An attorney may provide counsel to the client about whether it is in the client's
best interests, but the final decision rests with the client. Here, Prosecutor emailed Sarah's
witness statement to David's attorney along with a plea offer. The plea offer expired in one
week and would not be renewed. Thus, David's attorney had an obligation to convey the
plea to the client and to counsel him on whether it was a good deal for him. David's
attorney's failure to counsel David is an ethical violation.

It is within the prosecutor's rights to say that the plea expires in one week and will not be
renewed. However, it is best practice to convey the plea offer to the attorney personally by
phone or on the record.

Duty of Competence and Diligence

The issue is whether David's attorney violated any ethical rules by failing to convey the
plea offer before it expired. In Florida, attorneys have a duty of competence and diligence
to their clients. Attorneys must keep in contact with their clients and keep them apprised of
developments in their client's cases. Attorneys must check their emails and respond to
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clients and opposing counsel within a reasonable time. Here, Prosecutor emailed Sarah's
witness statement to David's attorney along with a plea offer. The plea offer expired in one
week and would not be renewed. The attorney had a duty to David to keep David updated
and to answer emails. This is likely an ethical violation of competence and diligence.
However, the attorney will argue that he was distracted by other cases. Regardless, the
attorney must provide each client with a duty of diligence and competence.

Ineffective Assistance of Counsel

The Sixth Amendment to the United States Constitution guarantees an individual the right
to counsel in criminal cases. This is also expressly guaranteed in the Florida Constitution.
The right to counsel includes the right to effective assistance of counsel. An individual may
raise an ineffective assistance of counsel claim when their attorney has performed in a
deficient way that is not up to community standards. This deficiency must have actually
prejudiced the client in such a way that but for the deficiency, there is a reasonable
probability that the outcome would have been different. Here, Prosecutor emailed Sarah's
witness statement to David's attorney along with a plea offer. The plea offer expired in one
week and would not be renewed. If David ultimately takes a less favorable plea or is
sentenced to a longer term of incarceration, he may be able to argue ineffective
assistance of counsel. David will have to show a reasonable probability that if his attorney
had presented him the plea offer, then he would have taken it. Additionally, he must show
that his outcome is worse. Thus, depending on the outcome, David may be able to raise
ineffective assistance of counsel in violation of the Sixth Amendment.
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UESTION NUMBER 2

JULY 2024 BAR EXAMINATION — FAMILY LAW/FLORIDA CONSTITUTIONAL
LAW/ETHICS

Henry and Wanda were married in 2000 in Maine. After the wedding, the couple bought a
home and resided in Palm Beach County, where they raised their two children.

During the marriage, Wanda’s career has provided the vast majority of the couple’'s
earnings, and she has generally controlled the couple’s finances.

Wanda founded a successful technology company in 1998, of which she has always been
the majority owner and CEO. The company’s value has grown considerably while Wanda
has been CEO, and many industry experts credit the company’s growth to her leadership.
Given the company’s success, Wanda is a well-known public figure. Wanda’s interest in
the company is currently valued at $100 million, and that interest was valued at $4 million
at the time of Henry and Wanda’s wedding. Wanda'’s salary has varied throughout her
time at the company, but it has been in excess of $5 million per year since 2010. Wanda
and Henry live a lavish lifestyle, including frequent travel and expensive meals.

Henry has not consistently worked during the marriage and is currently unemployed.
Instead, he has generally stayed home to attend to the couple’s children and the family
home while Wanda worked long hours at the office. Henry graduated from college with a
history major, but has never worked in that field and has no graduate degree. Before
Wanda'’s career took off, Henry had an office job with an annual salary of $50,000.

Henry has a bank account solely in his name that had $15,000 in it when Henry and
Wanda married. During the marriage, Henry used the account to pay for some of his
personal expenses. He would receive money from Wanda occasionally and deposit it into
the account. There is currently $20,000 in the account.

In 2017, Wanda’s father died. He left Wanda $1 million in his will.

Two years ago, the couple began experiencing problems in their marriage, and Wanda
decided to move to Austin, Texas, where her company maintains an office. She has lived
there ever since. Henry still lives in the couple’s marital home in Palm Beach County.
The couple’s two children are now adults and live on their own.

Henry intends to file a petition for dissolution of marriage. Although Henry does not have
access to significant sums of money, he seeks to retain Lawyer to represent him in the
divorce proceedings. Henry seeks alimony from Wanda. In addition, Henry states that
Wanda is concerned about the media obtaining information about her personal finances
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through the divorce. He believes that Wanda will not want to make any public financial
disclosures during the proceedings.

At a meeting with Lawyer, Henry expressed his concern about not being able to pay
Lawyer’s hourly billing rate if the case requires significant litigation. Lawyer proposed a fee
arrangement under which Lawyer would receive a 25% share of any judgment that Henry
receives in the divorce. Henry asked whether there are any alternatives to Henry paying
Lawyer’s hourly rate or the 25% fee arrangement.

Prepare a memo that addresses the following:
A. Whether the parties’ assets will be considered marital or non-marital in the divorce.
B. The likelihood of Henry receiving alimony from Wanda.

C. Whether Henry can obtain a dissolution of marriage in Florida, given Wanda’s
Texas residence.

D. Under Florida law, each party to divorce proceedings must file a financial affidavit
with the court that sets forth assets and liabilities. Assume that Wanda requests to
file her financial affidavit under seal. Discuss any issues raised under the Florida
Constitution by such a request.

E. Discuss any ethical issues raised by Lawyer’s proposed 25% fee arrangement and
any alternatives to Henry paying Lawyer’s hourly rate or the 25% fee arrangement.
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SELECTED ANSWER TO QUESTION 2
(July 2024 Bar Examination)

To: Lawyer

From: Junior Lawyer

RE: Memorandum regarding Henry and Wanda's matrital issues and questions
(1) Henry (H) and Wanda's (W) assets (marital versus non-marital)

Marital Assets: Equitable Distribution

When dividing a couple's assets in Florida upon the dissolution of a marriage, Florida
follows the equitable distribution approach, which presumes a 50/50 split between the
spouses. Marital assets include: 1) assets or debt acquired by either spouse during the
marriage or in both spouse's name during the marriage, 2) appreciation or enhancement
of non-marital assets by contributions or efforts of either spouse during the marriage, 3)
payment of debt on non-marital assets with marital funds during the marriage, 4) accrual
of benefit plans during the marriage (401ks, life insurance, etc.), and 5) property held as a
tenancy by the entirety whether acquired before or after marriage. Non-marital assets
include: 1) assets acquired before the marriage and kept separate, 2) inheritances,
bequests, devises, to one spouse, in their sole name during the marriage and kept
separate, 3) property exchanged for non-marital assets, and 4) passive appreciation in
separate investment accounts.

H and W's home

Here, H and W's home in Palm Beach County will be considered a marital asset, as it was
acquired in H and W's name after the marriage, and both of them resided in it, presumably
creating a tenancy by the entirety. Regardless, it was an asset acquired after the
marriage, and thus, will be considered a marital asset.

H's Bank Account

Here, H's bank account will be considered a marital asset as well, as although H had
acquired the account before the marriage with $15,000 in it, he did not keep the account
separate, as he deposited money he received from W into the account, and thus,
commingled it with marital funds. At most, H could argue that he's entitled to keep the
$15,000 before the marriage, as this was assets acquired before the marriage. However,
as discussed, H did not keep them separate, as he deposited marital funds from W into
his account, and thus, the court will consider the bank account marital property.

W's Company
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W's company valued at $4 million will be able to be kept separate from marital assets, but
the increase in value after the marriage will be considered marital assets, as W increased
the company's worth through her efforts as a CEO. Thus, the valuation of the company at
$4 million will entitle W to keep the $4 million from being valuated as a marital asset, but
the increases in the company's worth after marriage for the years that they were married
will be considered a marital asset, as it was an asset acquired by a spouse, W, during the
marriage.

W's inheritance

W's inheritance will be a non-marital asset, as it was property acquired through an
inheritance, in the name of one spouse, W, during the marriage, and presumably kept
separate. If W didn't keep the $1 million separate from W's father, it will be considered a
marital asset. However, if she kept the $1 million separate, it will be considered a separate
asset as it wasn't an interspousal gift, it was an inheritance in her sole name from her
father, falling into non-marital property.

(2) Henry's likelihood of alimony from Wanda
H has a very high likelihood of receiving alimony from W.

Alimony in Florida is awarded on a spouse's need and the other spouse's ability to pay.
Alimony is not awarded based on fault (except for adultery and its economic impact on the
marriage, discussed below). Permanent alimony has been abolished in Florida. Alimony is
no longer a taxable event either for both spouse's, so a court will be more likely to award
lesser alimony. There are 4 types of alimony: 1) Pendente Lite (Suit money), temporary
alimony awarded dissolution proceedings to maintain the status quo, 2) Bridge The Gap,
alimony awarded to help transition one spouse from married to independent economic life,
and cannot exceed 2 years, and is not modifiable in duration or amount, and is terminable
upon the death of either spouse or the remarriage of the receiving spouse, 3)
Rehabilitation alimony, alimony awarded to help one spouse obtain job qualifications or
education to support themselves independently following the divorce, and cannot exceed
5 years, and involves a spouse submitting a written plan detailing their planned
rehabilitation program for job training/education, and it's modifiable upon a substantial
change in circumstances, completion of the plan, or non-compliance with the plan, and 4)
Durational alimony, alimony awarded based on the length of the marriage, and not
available to marriages less than 3 years, it cannot exceed the length of a: 1) 50% of a
short-term marriage (less than 10 years), 2) 60% of a moderate term marriage (10-20
years), 3) 75% of a long-term marriage (20 years or more), and is extendable only upon
an exceptional change in circumstances proven by clear and convincing evidence. Factors
a court considers in determining what types of alimony to award include: 1) duration of the
marriage, 2) job qualifications/education level of both spouses, 3) independent
assets/economic circumstances of both spouses, 4) both spouse's economic and non-
economic contributions towards the marriage, 5) which spouse will be the custodial parent
of the children, 6) age/health of both spouses (ability to go back to work), and 7) adultery
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and its' economic impact on the marriage (if any) and 8) sacrifices of either spouse for the
marriage.

Here, H will be successful in being awarded potentially all four types of alimony. For
Pendente lite, the facts indicate that H doesn't have funds to petition during the dissolution
proceeding, and W has the ability to pay due to her high net worth as a CEO, and H hasn't
worked at all in years due to taking care of the children. Thus, H will certainly argue for
pendente lite alimony during the dissolution proceedings and will be awarded pendente
lite alimony due to his need and W's ability to pay with her millions of dollars in her
company and her success as a CEO.

Bridge the gap: H will also argue for bridge the gap alimony, and will likely be awarded it,
as H hasn’t worked in presumably nearly 20 years, taking care of the children, and before
the marriage, H had an office job with an annual salary of $50,000. H should argue that
he's entitled to bridge the gap alimony, as the living conditions during the marriage
indicate they lived a "lavish lifestyle, including frequent travel and expensive meals," thus,
a court will be more inclined to award bridge the gap alimony to H to help transition his
living standards from his living standard during the marriage independent economic life.
The facts indicate that W is disproportionately much more wealthy than H, so H has a
strong case for arguing for bridge the gap alimony to help ease the transition to
independent economic life.

Rehabilitation Alimony: H should also argue that despite that he has a history major
degree from college, H hasn't worked in nearly 20 years during their marriage, and before
the marriage he only had an office job with an annual salary of $50k. If H submits a
detailed plan to the court involving his plan to obtain job training or education credentials
such as obtaining a graduate degree, he will likely be able to obtain rehabilitative alimony.
H stopped working to take care of the children during the marriage and to support W's
career, thus, he made sacrifices, and noneconomic contributions taking care of the
children. Moreover, H has never worked in the history field, where his degree is in, thus, a
court may be more inclined to award rehabilitative alimony because the likelihood of H
obtaining a job in that field after never working in it are slim.

Durational Alimony: H should also petition for durational alimony. Here, the marriage
indicates that it is around 20 years, so H should be able to petition for long-term alimony.
H can demonstrate a need, and W has the ability to pay. Their disproportionate wealth
between them will support his request for alimony. Thus, as discussed above, H has a
strong case for durational alimony. The award could not exceed 75% of the long-term
marriage (20+years). If the marriage is moderate term, it could not exceed 60% of the
length of their marriage, the facts do not directly indicate what the exact length of their
marriage is.

In sum, H has a strong case for all types of alimony, he has sacrificed his education and
career for the marriage, taken care of the children, and has minimal independent wealth,
and W has the ability to work, is a high-powered CEO worth millions, and therefore will
very likely be awarded all types of alimony.
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(3) Henry's request for dissolution of marriage in Florida

Florida is a no-fault state. There are two grounds for dissolution of marriage: 1) one
spouse indicates the marriage is irretrievably broken (spouses have fallen out of love) or
2) one spouse has been mentally incapacitated for 3 years. The only defense to divorce is
a denial of the grounds, a court may order continuation proceedings or marital
counseling/mediation in lieu of a divorce. All dissolution proceedings are heard in the
Circuit Court in Florida. Circuit Courts have subject matter jurisdiction over divorce
proceedings if the petitioning spouse has been a permanent resident of Florida 6 months
prior to the commencement of the proceeding, the court need not have jurisdiction over
the other spouse (it doesn't matter if the other spouse isn't a resident of Florida). Venue is
proper in the county where the divorce occurred or where the petitioner is resided.

Here, H will be able to obtain a dissolution of marriage in Florida even though W moved to
Texas. H is still a permanent resident of Florida, so the Circuit Court will have subject
matter jurisdiction over the case, and venue will be proper in the County where H and W
resided, Palm Beach County. H has resided in Palm beach County more than 6 months
before the proceeding, and he's still a permanent resident. Thus, W's residence is
irrelevant, and H will be able to properly have the divorce commenced and proceeded in
Florida.

(4) Financial affidavit issues under the Florida Constitution (right to privacy)
W's request for her financial affidavit raises issues under the fundamental right of Access
to Public Records right in Florida. W could argue that this invades her right to privacy (also

a fundamental right).

Access to Records

The Florida Constitution expressly provides the fundamental right to Access Public and
Court records, specifically for the media and newspapers. Regulations that attempt to
prevent the right to access public court records will be subject to strict scrutiny, as there is
a presumption of making court records publicly accessible for media and newspaper
accessibility. The Sunshine law is an extension of the Right to Access court records, and
provides that all governmental meetings of public officials shall be open and duly noticed
to the public.

Here, W's request that she not make any public financial disclosures during the
proceeding will potentially violate the right to access court records in Florida, a
fundamental right. W will likely not be successful in challenging this, as she is a public
CEO of a very successful technology company, and the Florida Constitution gives a very
strong presumption for the access to court records for media companies. Closure of these
records is only allowed if there is a public necessity and no other way to meet that
necessity. W hasn't demonstrated any public necessity justifying closure, and therefore,
she will likely have to make public financial disclosures during the proceedings, as
withholding such disclosures would violate the fundamental right to access court records,
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and the media will be allowed to access such records. As discussed below, W is a well-
known public figure, her company's assets seem to be public, and thus, the right to access
records will prevent W from failing to make public financial disclosures during the
dissolution proceedings, and she will have to make them, and they will be available to the
media.

The only way W could file under seal is if she proves a public necessity justifying such
exemption, and the seal is no broader than necessary to accomplish that necessity,
however this will likely fail. She may be able to argue it violates her right to privacy
(discussed below), but the right to access records for media in Florida will prevail.

Right to Privacy

W could argue that this violates her right to privacy, also a fundamental right under the
Florida Constitution. The right to privacy provides individuals with the right to be free from
governmental intrusion into their daily lives, granting them a reasonable expectation of
privacy in their day to day lives. Any regulation that attempts to deprive one of their
fundamental right is subject to strict scrutiny, and the government has the burden to prove
the law is necessary to achieve a compelling governmental interest, and the least
restrictive means to do so.

W could argue that by requiring her to make financial affidavits that sets forth her assets
and liabilities, the court is depriving of her fundamental right to privacy due to her public
status as a CEO and the media's likely disclosure of her financial assets following W's
disclosure. However, this argument will likely fail, as discussed above, the Right to Access
Records in Florida is a very strong presumption for the media, and denial of such records
is usually held to be unconstitutional absent an exceptional circumstance. W could argue
that this is an exceptional circumstance, as normally media companies do not look at
financial disclosures of couples in divorce, and this violates W's right to privacy. However,
because it appears that W is already a well-known public figure, the valuation of her
company is presumably public, the court will likely find that this isn't a violation of her right
to privacy, and the access to records fundamental right will prevail.

As an aside, if W refuses to make public financial disclosures, the court can hold her in
contempt, or any other tool available to the court.

(5) Ethical issues of Lawyer

Contingency Fees

Lawyer's proposed ethical arrangement is impermissible.

Contingency fees are impermissible in criminal cases or family cases where the amount is
contingent on alimony, divorce settlement, or child support. Contingency fees between 15-

40% are permissible, however, because contingency fees in family law matters where the
amount is contingent on divorce settlements and alimony, this is impermissible.
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Attorney's proposed contingency fee is prohibited under the ethical rules of Florida, as the
contingency fee is contingent on the amount of divorce money that H would receive from
W, which will presumably include alimony as it states "any judgment” that H receives in
the divorce. Thus, the proposed arrangement is an impermissible contingency fee.

Alternative: Attorneys' fees during dissolution of marriage

H has an alternative to obtain attorneys' fees. H can petition the court to require W to pay
for his attorneys' fees.

A Circuit court has broad discretion to award attorneys' fees during a dissolution of
marriage proceeding. Specifically, a Circuit court may award attorneys' fees to the
petitioner if they demonstrate a concrete need for such fees (due to inability of funds), and
the other spouse has the ability to pay and supply the necessary funds. Factors the court
will consider are the expected length of the dissolution proceeding, both party's financial
assets, and either party's delay tactics/inability to cooperate.

Here, H should petition the court to ask for attorney's fees from W, and have W supply the
funds to pay H's Attorney for the dissolution proceedings. H will be able to demonstrate he
has a need, as H hasn't worked in years as he was taking care of the children, and that W
has the ability to pay, as W is significantly more wealthy than H as a CEO of a very
successful company with millions as her net worth. Moreover, it seems that W may intend
to delay the dissolution proceedings by refusing to make public financial disclosures about
her net worth, and the court may be more included to award H attorneys’ fees.

Thus, H has a valid alternative, he should petition the court and ask for attorneys' fees
from W to pay provide the necessary funds to Attorney for the dissolution proceeding.
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UESTION NUMBER 3

JULY 2024 BAR EXAMINATION — REAL PROPERTY/TORTS/ETHICS

Tenant, a 90-year-old widow, lives in a single-family rental home in Seminole County,
Florida. Recently, Tenant noticed a large crack in the ceiling of the kitchen. Tenant was
concerned because two years ago, a similar crack appeared in the master bedroom. The
bedroom ceiling then collapsed during a thunderstorm.

While Landlord promptly repaired the bedroom ceiling collapse, Landlord has not
responded to Tenant’'s attempts to contact him about the kitchen ceiling crack. Tenant
sent Landlord a letter via first-class mail two weeks ago about the ceiling crack and
enclosed photos. In the letter, Tenant also told Landlord that she intended to withhold rent
until Landlord fixed the kitchen ceiling crack and terminate the lease if necessary. Since
sending the letter, Tenant has left three unreturned voicemails with Landlord.

In addition to the kitchen ceiling crack, there is a pothole that is approximately one foot
wide in the home’s driveway. Landlord showed the pothole to Tenant when Tenant first
rented the home and promised to fix it. Landlord never fixed the pothole, even though
Tenant periodically reminded him about it. Tenant avoided the pothole whenever she
walked or drove on the driveway.

Last month, however, Neighbor walked up the driveway to give Tenant a piece of mail that
had been mistakenly delivered to Neighbor's mailbox. Neighbor had walked up the
driveway to bring misdelivered mail to Tenant's home several times over the years.
Tenant always thanked Neighbor for bringing Tenant her mail.

This time, Neighbor did not see the pothole because she was watching a video message
on her phone. Neighbor tripped on the pothole and injured her knee.

Neighbor limped back home and her husband drove her to the emergency room. A doctor
diagnosed Neighbor with a severely sprained knee and recommended that she use
crutches for at least two weeks.

Tenant then received a letter from Neighbor’'s lawyer. The letter demanded that Tenant
and Landlord reimburse Neighbor for a $3,000 emergency room bill. The letter also
demanded $5,000 in lost wages from Tenant and Landlord because Neighbor, a massage
therapist, was unable to work while she recovered from the knee injury.

Tenant contacted Attorney about the matters involving Landlord and Neighbor. Regarding
Tenant’s dispute with Landlord, Attorney confirmed that the lease between Tenant and
Landlord incorporated the Florida Statutes on landlord/tenant matters in all material
respects. The lease does not expire until six months from now.
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Tenant also told Attorney that she did not pay her rent for this month because of the
ceiling crack, even though the rent was due five days ago.

During a conflict check, Attorney found that another lawyer in Attorney’s firm prepared a
will for Landlord five years ago.

Prepare a memorandum that addresses the following:

A.

B.

Discuss Tenant’s rights against Landlord as to the kitchen ceiling crack.

Discuss whether Tenant’s withholding of rent gives Landlord the right to bring an
eviction lawsuit against Tenant. Your discussion should also address any defenses
Tenant may have in an eviction lawsuit and whether Tenant would be required to
pay rent during the pendency of a lawsuit.

Analyze whether Neighbor has a valid claim against Tenant or Landlord and any
applicable defenses.

Discuss whether any ethical issues preclude Attorney from representing Tenant in
a lawsuit against Landlord.

21



SELECTED ANSWER TO QUESTION 3
(July 2024 Bar Examination)

TO: Lawyer
FROM: Bar Examiner
A. T v. L--Ceiling Crack

In Florida, there are 4 types of tenancies. Tenancy at will, for years, sufferance, and
periodic. Here, this is a tenancy for years which requires a writing and that termination
date be, there are two implied covenants that are applicable to a residential lease.

Implied warranty of quiet enjoyment is an implied promise that the tenant will not be
disturbed in the use and enjoyment of the property. The covenant is breach by actual,
partial, or constructive eviction. To establish a claim for constructive eviction, the tenant
must show that there was a substantial interference, that they notified the tenant who has
not fixed the problem within a reasonable time and then vacate the premises. Here, the
Tenant will argue that the crack is the kitchen ceiling crack in combination with the
bedroom ceiling crack is a substantial interference with her ability to use the premises,
and that she attemoted numerous times to contract the landlord and given him notice of
the other crack but he failed to fix the issues. The landlord would argue that the ceiling
crack is not a substantial interference because she has not had not stop using the
premises of the kitchen, and that she does not have a cause of action because she is still
in possession. Overall, because she is still in possession, there is no claim of constructive
eviction.

Implied warranty of habitability is an implied promise in residential leases only that is not
waivable and provides that the premises are suitable for basic human habitability. It is
breached when there is a condition such as no running water or plumbing that makes the
premises inhabitable. If this occurs, the tenant may engage in any of the following: repair
and reduce their rent, terminate the lease and vacate, withhold rent until the problem is
fixed, remit their payment that is deducted for the cost of repairs. Here, Tenant will argue
that the Landlord has breached this warranty because there is a crack in the ceiling of the
kitchen, the bedroom ceiling has already collapsed during a thunderstorm, and there is a
pothole in the driveway. all of which, are conditions that are not suitable for basic human
occupancy by a 90 years old woman because they indicate that there is some structural
defect in the home. Moreover, this is Florida, a home's roof should be able to withstand
thunderstorms. Given this, the tenant is permitted to withhold rent. the landlord will argue
that the premises is suitable for human occupancy because she has been living there for 2
years without any injuries and that she cannot withhold payment because he was never
notified of the defect. However, the tenant can argue that she tried to tell him the issue
and he ignored it. Moreover, she is entitled to withhold the rent because of the breach.

Landlord duty to make reasonable repairs attributable to ordinary wear and tear.
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B. Withholding rent and eviction.

In Florida, if a landlord and tenant have a dispute that is less than $50,000 it must be filed
in county court. If the landlord is seeking to evict the tenant for the non-payment of rent,
and the tenant has any other defense other than the non-payment of rent, then she can
withhold the rent but the withheld rent must be deposited with the court to be held in
escrow during the pendency of the litigation, and any other rents that accrue during the
litigation must also be deposited into the account as the action progresses.

Generally, a tenant has 3 duties: (1) not commit waste, (2) not to use the premises for
illegal purposes, and (3) duty to pay rent. If the tenant breaches the duty to pay rent, then
the landlord may terminate the lease and sue to evict the tenant, but they cannot engage
in any self-help. All eviction proceedings must go through the judicial process.

Here, the Landlord will argue that the tenant breached their duty to pay rent by withholding
their rent, thereby giving him the right to sue for eviction. However, as explained above, if
the landlord brings a claim for withheld rent against the tenant, then she will serve as a
defense and compulsory counterclaim (a defense that must be brought because it arises
out of the same transaction or occurrence as the underlying claim) that she withheld rent
because the implied warranty of habitability was breached. If this is her claim then she can
withhold the rent but she will have to pay the rent to court the amount withheld and the
amount that accumulates during the suit and he court will hold it in escrow. On the other
hand, if the tenants brings suit first, then the landlord will assert that the duty to pay rent
was breached a move to evict her. However, in Florida, retaliatory eviction is not allowed.
Thus, if the court determines that the implied warranty was breached, and awards her the
costs of rent, the landlord cannot later evict her as retaliation for bringing suit.

C. Neighbor's claim against Tenant and Landlord

As applied to both the Tenant and Landlord, Florida has abolished joint and several
liability. Instead, modified comparative fault is used whereby the judgement is entered
against each defendant for their percentage of fault and the plaintiff can only recover that
amount which will also be reduced by their percentage of fault so long as they are 50% or
less negligent. If the plaintiff is 51% negligent, then the claim is barred.

Negligence: to prevail on a negligence claim, the neighbor will have to show duty, breach,
causation, and damages.

(1) Duty: Generally, one only owes a duty to foreseeable plaintiffs, meanings those that
are foreseeability likely to be harmed by the defendant's negligence. The duty is the duty
to use reasonable care under the circumstances. This is an objective standard.
Additionally, as applied to land owner duties, which is at issue here because there was a
condition on land that caused harm to the neighbor (the pothole). In Florida, landowners
includes possessors’ and owners of property. Generally, a uninvited licensee is someone
who enters onto the property of another as a guest for their owner purpose but is not
invited to come onto the property, and an invited licensee is someone who enters onto the
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property of another with the owner’s consent. The duty that is owed to uninvited licensees
is the duty to warn of known latent defects, not engage in intentional or grossly negligent
conduct. The duty that is owed to invited licensees is the duty to warn and make safe
dangerous conditions on the land.

Tenant: Here, the neighbor will argue that as to the tenant, she was an invited
licensee and was owed a duty to use reasonable care to make the premises safe.
Neighbor will argue that her "invited" status is implied from the prior conduct of bringing
mail to the tenant up the driveway and that she always appreciated it, thereby creating the
reasonable impression that she was invited to keep bringing her mail. Thus, she owed her
a duty to make the premises safe and warn of nonobvious dangerous conditions.

Landlord: here, the landlord will argue that as to him, he only owed a duty to warn
of non-obvious dangerous because while he owns the property he never invited her to
come onto it. Thus, she is an uninvited licensee.

(2) Breach: A breach occurs when one falls short of the standard of care. here, the
neighbor can show that as to both (1) the tenant breached her duty by not using
reasonable measures to make the pothole safer when she knew it was on the premises,
and (2) that the Landlord either failed to warn of the dangerous known condition which
breached his duty. As to this, he will argue that the danger was open and obvious and
there was no danger to warn of it. The neighbor could try to argue that his actions in not
fixing it were grossly negligent, however he does not owner her a duty to fix the premises,
and his actions were not grossly negligent with respect to the neighbor. Thus, a breach
can be shown for the tenant but not the landlord.

(3) Causation: causation requires but-for causation and proximate cause. But-for
causation is a counter-factual test whereby one asks “but for the defendant’s negligence,
would the accident have occurred.” Proximate cause is foreseeability test whereby liability
extends to all harm that flows directly from the negligent act do long as the harm suffered
was within the pool of risk that the defendant’s negligent act causes and intervening acts
that are not unforeseeable.

Tenant: Here, but-for her negligent failure to fix the pothole, the neighbor would not
have fallen, and proximate cause it met because the harm suffered (injured knee) is within
the pool of risk that makes it negligent to not fix a pothole.

Landlord: (although, the claim likely fails because of breach, the analysis will
continue). Here, but-for his negligent failure to warn of the defect, the neighbor would have
known of the pothole and not fallen in. Landlord will argue that the neighbor's own
negligence was the but-for cause and even with the warning she would not have seen it
because she was watching a video on her phone. This explained more below in
contributory negligence as a defense but he could raise this here. There is proximate
cause, because the new injury is within the pool of risk that failure to warn of the pothole
creates.
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(4) Damages: the following are the damages that could be recovered.

Compensatory damages are damages intended to place the victim they would be in if the
negligent harm had not occurred. This includes past and present economic harm and non-
economic harm. Here, neighbor could recover the medical expenses and lost wages, and
any emotional harm suffered punitive damages are only recoverable if it can be shown by
clear and convincing evidence that the defendant was grossly negligent or intentional and
there is a cap of 3x compensatory damages or 500k, whichever is greater. Here, the facts
do not indicate that this would be recoverable because as of now there was nothing to
show gross negligence.

Defenses:

Comparative Negligence is a defense to negligence claim. If the neighbor choses to sue
each one separately, then the tenant and/or landlord can must plead and prove the other's
negligent to reduce their own percentage of fault. Here, the landlord will argue that he was
not negligent but he tenant was for the above reasons, he bears the burden of proving
this, but this would be a good defense because the tenant knew she often came on the
property to deliver made and her negligent act of not repairing the driveway was the
cause. The tenant will argue, that she is less at fault than the tenant because she acted
reasonably under the circumstances to try to have the driveway repairs but the landlord
ignored her messages.

As to both of them, they will both argue that the neighbor's was contributory negligent to
reduce here recovery or even bar her claim if a jury finds she is 51% or more at fault,
because she had a duty to use reasonable care while on the property and she failed to act
like a reasonable person by walking onto the driveway, not paying attention, and missing
the open and obvious nature of a 1 foot wide pot hole on the property, which a reasonable
person would likely have been paying enough attention to see.

D. Ethical Issues

Under the rules of professional conduct, there if any one lawyer in a firm has a conflict of
interest it is imputed to the entire firm. as applied to former clients, a lawyer shall not
represent another client in the same or substantially related matter if the lawyer has
confidential information that could be used to the disadvantage of the former client, and
the new client's interest are materially adverse, unless the client gives informed consent in
writing. if the lawyer in a firm is conflicted, the other lawyer may still represent the client if
they screen the other lawyer, do not apportion him a fee, and provide the former client
with notice that the procedures were followed. Here, the other lawyer is the firm would
have a conflict because financial information about the Landlord was likely produced
during the will creation which could be used to his disadvantage in this landlord tenant
dispute. However, assuming that this lawyer did not participate in the matter or does not
have any confidential information, he can represent tenant if the other lawyer is screened,
given no fee, and the firm gives notice of the conflict to the landlord.
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QUESTION NUMBER 1

FEBRUARY 2025 BAR EXAMINATION — CONTRACTS

Paige Parker has come to your office with a dispute regarding the construction of her
guesthouse. It began with a series of text messages between her and Dylan Daniels, who
owns DD Construction, Inc.:

Paige: Hi Dylan! | was hoping to hire you to build a guesthouse. | just
emailed you the plans.

Dylan: Sounds great! I've looked at the plans and my company does that
kind of work. What's the project timeline?

Paige: A landscaping company is doing major work on my entire property,
including where the guesthouse would go. They will be working for at
least a few months, but are starting at the guesthouse site and should
be done with that part on May 1. The architect says the guesthouse
construction should take about five months, but we need it finished
before my family visits on November 1. | have nowhere to put them in
my house!

Dylan: We will be able to start construction that week. Five months is
realistic—it should be ready by early October.

Paige and Dylan signed a formal agreement, and Paige picked the siding and other
materials she wanted. She chose a siding called “Rustic River Rock” that she especially
liked. The relevant provisions of the agreement are:

BUILDING CONTRACT
This Agreement is between DD Construction, Inc. (“Contractor”), and Paige
Parker (“Client”). In consideration of the below promises, the parties agree
as follows:
1. Contractor is responsible for supplying the materials and constructing
the Client's desired guesthouse according to plans previously
provided by Client (“The Building”).

2. Contractor will begin work on The Building the day after completion of
Client’'s ongoing landscaping services.
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3. The total price for Contractor's services is $60,000, which is due
within seven days of execution of this Agreement, $10,000 of which
shall be “the Deposit.”

* % %

7. The Building’s siding will be stone imitation siding style Rustic River
Rock.

* % %

23. In the event of a delay or cancellation of the work described in this
Agreement because of circumstances outside of Contractor’s control,
Contractor is not liable for any damages except the return of Client’s
$60,000. Notwithstanding any other language in this Agreement, if
Client cancels the work for any reason, then Contractor shall have the
option to keep the Deposit as compensation for its time and efforts.

* % %

31. This agreement supersedes all prior agreements between the parties
and constitutes the entire agreement between the parties with respect
to the work to be performed.

Paige paid the $60,000 three days after executing the agreement, and Dylan arrived with
a work crew at the property on May 2. The landscaping company was still working on the
property, but had finished at the building site on May 1.

When Dylan arrived, he explained that DD Construction would not have the Rustic River
Rock siding available to finish by November. He offered to use “Radiant River Rock”
siding instead. Although the two siding styles look similar, Paige could tell the difference,
as Radiant River Rock has brighter tones.

Paige refused the substitute siding and sent away Dylan and the work crew. Paige has
since learned that DD Construction had obtained the Rustic River Rock siding for Paige’s
project, but later entered into a more profitable contract involving the same siding with
another customer. DD Construction decided to use the Rustic River Rock siding on the
other project and could not obtain more to use on Paige’s project because of a recent
supplier shortage.

DD Construction sent Paige $50,000, but is refusing to return the $10,000 deposit. DD
Construction maintains that it never breached the agreement, as Paige fired DD
Construction while the landscaping company was still at the property.

Paige found a replacement builder with the proper siding who charged her $80,000, but
could not finish the project until November 7 because of the short notice. Because the
guesthouse was not finished by November 1, Paige paid $1,500 to put her visiting family
in hotel rooms while the work was finished.
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Paige seeks assistance from your law firm. Prepare a memorandum as follows:

A. Discuss whether Paige has a viable breach of contract claim against DD Construction.
Your discussion should include any arguments that DD Construction may raise against
Paige’s claim.

B. Discuss the damages that Paige is likely to recover if she prevails on a breach of
contract claim against DD Construction.
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SELECTED ANSWER TO QUESTION 1
(February 2025 Bar Examination)

MEMORANDUM

To: Senior Partner

From: Examinee

Subject: Breach of Contract Claim against DD Construction
Breach of Contract

Contract Formation

In order to form a contract, the parties need to have an offer, defined as a manifestation of
a willingness to be bound by terms of a contract that creates a power of acceptance,
acceptance, assent to be bound by the terms of the offer, and consideration, any benefit
or legal detriment. Here a contract was formed when Paige and Dylan signed the building
contract.

UCC vs. Common Law

The UCC applies when a contract deals primarily with the sale of goods. In this case, the
contract is clearly one for services, construction, meaning the UCC doesn't apply. Under
common law, a contract is binding if it sets out all material details. In this case, given the
excerpts, it appears that all material terms, including price, start date, materials, etc. are
present, meaning the contract is valid. Even though the date term is not a fixed date, it still
allows the parties to understand when the construction will start, meaning the contract is
valid.

Paige's Claims of Breach

The key debate in this case is going to be determining who breached the contract when.
This section will outline Paige's claim of breach, followed by potential defenses DD
Construction may raise. Though DD has some potentially viable defenses, ultimately
Paige is likely to succeed in her breach of contract claims.

Anticipatory Repudiation

Paige will argue that DD Construction repudiated the contract on May 1, when Dylan
informed Paige that he would not be able to get the right rock for the contract. A party can
claim anticipatory repudiation when the other side clearly manifests an intention to breach
the contract. If a party has received a reliable communication that the opposing party
would not be able to perform their obligations under the contract, the non-breaching party
does not have to wait until performance is due to seek a remedy. Paige can argue that the
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type of rock was a material term of the contract, and that, once informed that DD
Construction wouldn't be able to procure the rock, Paige was justified in relying on that
representation and breaching the contract.

DD Explicitly Breached the Contract on May 2

The contract between the parties clearly indicates that DD is to begin construction the day
after the landscapers finish their work. Paige can argue that the landscapers finished on
May 1, and that, since DD Construction did not begin building on May 2 or any day after,
they materially breached the contract.

DD Construction's Defenses and Counterclaims

DD's only defense is that Paige breached the contract first. There are a few ways that they
can argue this; however, both are likely to fail.

DD's Performance was not due on May 2

DD Construction may argue that, based on paragraph 2 of the contract, the work was
supposed to be done once the landscaping company was finished landscaping. DD
Construction can argue that the landscapers had not finished their work on May 2nd,
meaning DD's performance was not due at that time and that they had time to perform.
Paige is likely to respond that, though the landscapers were still working, the parties
understood the start date to mean the date when the landscapers were done with the
guesthouse area.

Parole Evidence Rule

If Paige argues that the parties had a different understanding of the start date based on
prior communications, DD is likely to invoke the parole evidence rule. The parole evidence
rule prohibits evidence outside the contract from being used to change the contract. In this
case, DD has a stronger case because of the integration clause of paragraph 31;
however, Paige can successfully argue that she is not seeking to change the start date but
rather, that the texts serve to show the parties interpretation of what the start date means.
In this case, the texts are clear that both parties understood the term "the day after
completion of Client's ongoing landscaping services" to mean the completion of the
landscaping services on the guest house portion of Paige's property. Therefore, DD will
not be able to argue that their performance was not due to start on May 2nd.

Substantial Performance and Paige’s Repudiation

A party can claim substantial performance by showing that they performed their major
duties under the contract and that any nonconforming performance was not a material
breach. Here, DD can argue that the type of rock siding was not material to the contract
and that, by offering a near identical rock siding, DD substantially performed its obligation
under the contract. Because DD substantially performed, Paige's refusal of the substitute
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material constitutes a repudiation by her, and therefore DD was justified in reasonably
relying on Paige's repudiation. Further, DD can show that they detrimentally relied on
Paige's refutation by contracting for a different customer. This argument is likely to fail, as
the aesthetics of the guesthouse was a material purpose of the contract. Though the
replacement rock siding would be a fair substitute, Paige had a good faith reason to refuse
the substitute, meaning she did not breach her obligations.

Mutual Mistake, Impossibility, and Frustration of Purpose

A contract is void when the two parties are both mistaken as to a material term, and that
they make the mistake in good faith. In this case DD could argue that both parties were
mistaken as to the availability of Rustic River Rock, and because of that, the contract is
void. DD could likewise plead that the contract was impossible to perform because of the
inability to procure Rustic River Rock, or that the lack of the rock frustrated the purpose of
the contract. These defenses would all fail though, because in this case, the risk of the
rock being unavailable appears to be allocated to DD Construction. As to mutual mistake,
DD likely had a duty to check the availability of the rock before entering into the contract.

As for impossibility, DD should have contemplated the unavailability of the rock, and
further, Paige later learned that DD was able to procure the rock, meaning the contract
was not impossible. As to frustration of purpose, the court will likely find that, though the
rock siding was unavailable at the time, the purpose of the guest house was to build a
house and that, because DD Construction did not perform at all, they cannot plead
frustration of purpose.

Damages

If Paige is successful on her breach of contract claim, she could recover different types of
damages.

Restitution Damages

A court can grant restitution damages to give the succeeding party the value of the deal
they bargained for. In this case, Paige expected to pay $60,000 to have a guesthouse
constructed on her property. Because of the other parties breach, she had to pay $90,000
($80,000 for the replacement builder plus the $10,000 deposit DD Construction didn't
return to Paige) to have the house completed, and further, she had to pay $1,500 to house
her family in a hotel. If the court were to grant restitution damages, Paige would be entitled
to the terms of the contract, meaning DD Construction would owe her $20,000 for the
increase in price to have the guesthouse constructed, as well as the $10,000 deposit.

Paige could also claim the $1,500 in hotel fees as restitution damages. In general,
breaching parties are not liable for unforeseeable consequences from their breach;
however, in this case, Paige made DD Construction aware that time was of the essence
because she had family coming into town. If Paige is successful in showing that DD
Construction had notice of her special damages, she could be entitled to restitution for her
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hotel expenses.

DD could argue that Paige failed to mitigate her damages, specifically that $80,000 was
not a reasonable amount to pay for the house to be built, and therefore that they aren't
fully liable for the $20,000 difference in price. This defense is likely to fail because, given
the facts, $80,000 does not seem to be an unreasonable price to have a guesthouse built
on short notice.

Liquidated Damages

DD will likely argue that it is entitled to keep the $10,000 as liquidated damages per the
building contract; however, this is likely to fail. In general, courts in Florida are hesitant to
uphold liquidated damages clauses, and they will not uphold liquidated damages that are
an unreasonable penalty. In this case, DD performed no work outside of showing up with
a work crew on May 2. The facts do not indicate they purchased any material or
performed any services for Paige. Because DD seeks to keep $10,000 for doing no work,
a court will find that this is an unreasonable penalty and DD will not be able to keep the
deposit.

Reliance Damages

A court can award reliance damages to effectively put the client back in the place they
were before the contract. Under a reliance theory, the only damages Paige would be able
to seek would be the $10,000 deposit she gave to DD. Because reliance damages would
result in a reduced award, Paige should not seek reliance damages.
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UESTION NUMBER 2

FEBRUARY 2025 BAR EXAMINATION — FAMILY LAW/TORTS

One year ago, Wendy was involved in a car accident. Wendy was stopped at a red light
when she was struck from behind by a General Housewares Inc. (“GHI”) delivery truck.
The truck was on its way to make a delivery within GHI's normal business hours. Wendy
had unfastened her seatbelt just before the accident, attempting to get something from her
purse. In the accident, Wendy was thrown from the car and suffered severe injuries to her
head, back and limbs. The police investigation revealed that the GHI driver, Kyle, was
texting his girlfriend about groceries at the time of the accident.

Wendy was in the hospital for three months and underwent multiple surgeries. The
accident left her substantially disfigured all over her body, including visible scars on her
face. In addition, Wendy lost most of the use of her left arm and is in constant pain.
Finally, the head trauma has made it very difficult for Wendy to perform mental tasks.
Thus far, Wendy has incurred $500,000 in medical bills, $5,000 of which she has paid for
because insurance did not cover all costs.

Before the accident, Wendy was a successful CFO making $150,000 per year. However,
after the car accident, she made $50,000 last year because of missed work and the
inability to fully perform her duties. While her employment contract prevents her from
being fired under these circumstances, the contract ends in 12 months. Because of the
terms of the contract, she will again only make $50,000 this year because of her likely
inability to fully perform her duties.

The accident also negatively affected Wendy’'s marriage. Her husband, Howard,
exhausted his leave and quit his engineering job to take care of Wendy and their 4-year-
old son, Brian. After taking on this new caretaker role, Howard began going out to drink at
local bars so frequently that Wendy believes Howard has an alcohol problem. Howard has
become very short-tempered and irritable, and he argues with Wendy more frequently.
While he has never hurt her or Brian, Wendy believes that Howard’s behavior is escalating
to the point that he may do so one day.

Because of Howard’'s change in behavior, Wendy is considering filing for divorce after 15
years of marriage. If she does, she wants to have exclusive parental responsibility over
Brian. She does not want to coordinate with Howard about Brian's care due to Howard’s
alcohol use and temper. Wendy also does not want to pay Howard alimony because she
believes he can return to his old engineering job, albeit with some updated training. In that
job, Howard made at least $100,000 per year.

Because Howard is unemployed, Wendy’s income is the family’s sole source of income.
Wendy'’s current income is barely enough for Wendy to pay the family’s bills.
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Wendy also wants exclusive use and possession of the house for herself and her son, as
the house has been modified to accommodate her physical disabilities and is close to
Brian’s school. Wendy bought the house in Tampa 10 years ago in her name because at
the time, Howard’s credit would have increased their mortgage rate.

Wendy seeks your legal advice. Prepare a memorandum as follows:

A.

Evaluate claims that Wendy may have resulting from the car accident, including
theories of liability, potential defendants and their defenses, and what types of
damages she may be able to recover. In your analysis, assume that texting while
driving is a traffic law violation in Florida.

Evaluate whether Wendy can obtain exclusive parental responsibility over Brian;
whether Wendy can obtain exclusive use and possession of the home; and whether
Wendy will have to pay alimony to Howard, and if so, what kind(s) of alimony.

Assume that Wendy is offered a settlement for the car accident that includes itemized
payments for lost wages, pain and suffering, reimbursement for medical expenses, and
future medical payments. Analyze whether any of those payments would be subject to
equitable distribution if Wendy receives the settlement proceeds before she files for
divorce.
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SELECTED ANSWER TO QUESTION 2
(February 2025 Bar Examination)

A. Car Accident

This issue involves the law of torts. Kyle, the GHI driver, maybe be liable under the theory
of negligence. Under the theory of respondeat superior, Kyle's company, GHI might also
be strictly liable under vicarious liability. Wendy may choose to sue one or both of those
parties. If Wendy chooses to sue one and not the other, the non-sued party may seek
contribution or indemnity. However, Florida has abolished joint and several liability,
meaning one party may not be asked to completely fulfill the damages, even where
another party probably should pay.

Wendy is likely to succeed in a negligence claim against Kyle and on a vicarious liability
claim against GHI.

Wendy v. Kyle:
Negligence:

Wendy may choose to sue Kyle on the theory of negligence. Negligence requires a duty,
breach, causation, and damages.

Duty requires for a relationship to exist among parties so that a duty is owed. The
standard for duty is that of a reasonably prudent person in the same or similar
circumstances. Here, Kyle owes Wendy the duty of a reasonable prudent driver. As a
driver on the road, Kyle owes this duty to other drivers on the road, which Wendy is.
Therefore, Kyle owes a duty to Wendy to drive prudently. Therefore, duty is met.

Breach requires for a party to fall short of the required duty. Here, Kyle breached his duty
by taking his eyes off the road to text his girlfriend. Therefore, the element of breach is
met.

Causation requires a causal link between the breach and the harm. Two types of breach
must be met: but-for causation and proximate causation.

But-for causation is met when but-for the defendant's conduct, the harm would not have
occurred. Here, but-for Kyle's texting while driving, he would not have rear-ended Wendy.
If Kyle had been paying attention, he probably would have been able to stop in time.
Therefore, but-for causation has been met.

Proximate causation requires the harm to be foreseeable from the breach. Here, Kyle

could foresee that texting while and taking his eyes off the road could result in him rear-
ending someone. Therefore but-for causation has been met.

35



Lastly, the plaintiff must have suffered some harm. Here, Wendy clearly suffered harm as
she suffered severe injuries from being ejected from the car. She was hospitalized for an
extended time, underwent surgeries, was disfigured, had head trauma, incurred medical
bills, and lost wages. Under the eggshell plaintiff rule, the harming party takes the plaintiff
as they find them. This means Kyle is also liable for all the subsequent foreseeable
injuries resulting after the initial accident. Therefore, the element of harm has been.

Therefore, the elements of negligence have been met, and Wendy is likely to succeed in a
negligence claim against Kyle.

Negligence per se:

Wendy may also argue for a case of negligence per se. This results when a statute exists
which is intended to prevent the type of harm from happening to a class of people under
statute. Here, Florida has texting while driving under a traffic law violation. Here, Kyle was
texting while driving. Here, a car accident resulted and Wendy was the victim of the car
accident. Therefore, this clearly meets the requirements for negligence per se. This
means that the elements of duty and breach have been met and that the case will go to
the trier of fact.

Comparative negligence:

Kyle will argue that Wendy was comparatively negligent. Under Florida law, comparative
negligence has been modified, so that a plaintiff may not recover if they are more than
50% at fault. Here, Kyle will argue Wendy was comparatively negligent by removing her
seatbelt just before the accident. It is unclear how much at fault Wendy is, but her not
being buckled definitely contributed to the harm she suffered. Therefore, Kyle will be able
to get the damages owed reduced by her percent of negligence.

Wendy v. GHI:
Vicarious Liability:

Wendy will be able to sue GHI on a theory of vicarious liability. Vicarious liability requires
an employee-employer relationship under which the employee is acting within the scope
of employment. Mere detours from the scope are not sufficient to relieve liability, but
frolics, longer and more deranged from employment, may relieve liability. However,
employers are not liable for the intentional torts of their employees. Here, Kyle was acting
in the scope of his employment as making a delivery during business hours. By merely
texting his girlfriend while driving, Kyle did not make a frolic. Kyle was negligent and not
intentional. Therefore, GHI will be strictly liable under a vicarious liability theory.

Therefore, Wendy will likely succeed on a claim of vicarious liability.

Damages:
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Wendy is likely to get compensatory damages for her injuries. She can get damages for
the pain and suffering, medical bills, and lost wages.

B. Family Law:

Parental responsibility:

Parental responsibility of a child is based on the jurisdiction of the state the child has
resided in for the last six months. Here, this is presumably Florida, since they have lived in
Tampa for 10 years, and so Florida has original jurisdiction. Child support and parental
responsibility are governed by the UIFSA and the UCCJEA.

The custody of a child is presumed to be shared equally between parents. The custody of
a child is based on the standard of the best interest of the child. Wendy must show
circumstances that shared custody is not in the best interest of Brian. While Howard has
been drinking a lot, he has never hurt Wendy or Brian. However, Wendy may argue that a
drunk parent is irresponsible to watch a child. Depending on what Wendy can show, she
may or may not get full parental responsibility. The court may devise a plan where Howard
gets supervised visitation. Depending on what Wendy shows, the court may or may not
award equal parental responsibility.

Family Home:

While Wendy bought the house in her name, it is presumed to be a marital asset if bough
in the course of the marriage. Since the house accommodates Wendy's physical
disabilities and would prevent Brian from changing schools, the court will likely allow
Wendy and Brian to stay in the house. However, if Howard is Brian's primary caretaker,
the court would be less willing to exercise this option.

Alimony:

A divorce proceeding is under the jurisdiction of Florida if one party has been domiciled in
Florida for at least six months. Alimony is based on the need of the recipient and the
ability of the payor to pay.

The following types of alimony are available: pending litigation, bridge the gap,
rehabilitative, and durational alimony.

Since Howard is unemployed, he may need some funds during the divorce proceeding.
This would qualify him under alimony which is pending litigation.

Howard may also try to get bridge the gap alimony, which would help me get back on his
feet after the divorce. This type of alimony is not modifiable and cannot exceed 2 years.

Here, Howard is unemployed but is easily employable with some updated training.
Howard is a good candidate for rehabilitative alimony, which available for educational and
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training needs, and is not to exceed five years. This can be modified based on a
substantial change in circumstances. Howard may be awarded this to get his updated
training.

Since Howard is so employable and only recently quit his job to become a caretaker, he is
less likely to get durational alimony. Durational alimony takes into account the length of
the marriage. For marriages 3-9 years, the amount is 50%. For marriages 10-19 years, the
percentage is 60. For any marriage 20 years and up, the amount is adjusted by 75%.

Here, Howard and Wendy have been married for 15 years. Thus, Howard may qualify for
durational alimony of 60%.

However, Howard will get a job pretty quickly and Wendy has lost her high earning
capacity after the accident. Therefore, Howard is less likely to get alimony because he
doesn't need it be very much and also because Wendy cannot pay the amount.

In conclusion, Wendy may pay Howard some short-term alimony, but is not very likely to
pay Howard longer alimony.

C. Settlement - Equitable Distribution:

In divorce proceedings, equitable distribution disperses marital property under an equity
guise.

Equality may be sought or incidental, but it is not presumed. Marital property includes
property bought jointly in the marriage, interspousal gifts, and any other assets during the
marriage. Non- marital property includes assets prior to the marriage, gifts by inheritance,
and more.

Here, Wendy has been awarded a settlement for lost wages, pain and suffering, medical
expenses, and future medical payments. Looking at this from a fairness standpoint,
Howard may be owed some settlement proceeds for his contribution during the marriage.
Since Wendy has lost wages, Howard has had to take up a caretaking responsibility.
Howard should be compensated for having to make up for Wendy's lost wages. Therefore,
Howard should be compensated with some lost wages during the marriage, but not after
the marriage has ended.

Further, Howard did not suffer pain as a result of the car accident. This is a more
individualized award designed solely to compensate Wendy. For this type of damages,
Wendy should receive them alone. Therefore, Howard should not receive pain and
suffering settlement proceeds.

Next, medical expenses may have come out of Howard's pocket, too, so he may be

compensated for his contribution. Therefore, the medical expenses proceeds may be
subject to equitable distribution depending on Howard's part played.
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Lastly, future medical payments will likely result mostly after the divorce. Howard should
not be the one to receive these if he is no longer married. Wendy is the one who will need
to pay these costs. Therefore, Howard is not likely to get equitable distribution for this type
of settle proceeds.

In conclusion, some of the settlement proceeds may be subject to equitable distribution
based on if they were incurred during the marriage and were individualized.
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UESTION NUMBER 3

FEBRUARY 2025 BAR EXAMINATION — FLORIDA CONSITUTIONAL
LAW/CONSTITUTIONAL CRIMINAL PROCEDURE/ETHICS

John is a political activist who has resided in Duval County with his loved ones for his
entire life. For the past ten years, John has worked nights at a local hotel, so that he
might pursue his political interests by day.

Senator maintains an office in Duval County. Beginning last year, John became a
member of a registered political committee that would stage daily protests on the
sidewalks outside of the Senator’s office.

The protests consist of the committee members carrying picket signs denouncing
Senator’s political positions. Because the Senator’s office is located in an area with high
pedestrian and vehicle traffic, the protesters have caught the attention of many locals and
tourists.

Concerned about the number of people traveling in the county on holidays, the county
properly enacted a new ordinance that took effect November 1. The ordinance prohibits
all protesting within the county on the following holidays: Memorial Day, Independence
Day, Labor Day, Veterans’ Day, and Thanksgiving. Violation of the ordinance is
prosecutable as a misdemeanor offense, punishable by a fine of $500 and up to 60 days
in jail.

On Veterans’ Day, John and other members of the political committee arrived on the
sidewalk outside of the Senator's office to protest. Local law enforcement officers
informed John that under the new ordinance, no protesting was permitted on Veterans’
Day and the group must disperse.

John told the officers that he intended to remain and hold his picket sign, like every other
day. John raised his picket sign into the air. The officers immediately arrested John for
violating the ordinance.

After his arrest, John was searched. The law enforcement officers located a cell phone in
his pants pocket. The officers examined the cell phone to make sure that it was not a
weapon or hiding narcotics. John had not activated a lock code on the cell phone, so the
officers also reviewed John’s photos, text messages, and an application entitled “My
Medical Records,” containing the last 18 months of John’s medical records. The officers
also found text messages showing that John knew about the ordinance and intended to
violate it by protesting on Veterans’ Day.
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John, who had never been arrested before, was booked in the county jail for violation of
the ordinance with no bond. At the initial appearance later that morning, the judge
maintained the no bond status through the day after Thanksgiving to ensure that John
would not violate the ordinance again.

Later that day, Lawyer received a call from Patty, the Vice President of the political
committee of which John is a member. Patty wanted to hire Lawyer to represent John.
She requested that Lawyer bill the committee directly for Lawyer’'s work and that Lawyer
keep Patty and the committee updated on the case’s progress. Patty also requested that
as a condition of the representation, Lawyer would agree to take John’s case to trial and
appeal any court rulings adverse to John.

Prepare a memorandum as follows:

A. Discuss the claims that John can raise under the Florida Constitution. Do not discuss
sovereign immunity.

B. Discuss any ethical issues raised by Patty’s proposal for Lawyer’s representation of
John.
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SELECTED ANSWER TO QUESTION 3
(February 2025 Bar Examination)

MEMORANDUM

To: Partner

From: Bar Candidate

Re: Constitutional Issues/Ethics

You have asked me to write about constitutional issues John can raise under the Florida
Constitution and to discuss ethical issues by Patty's representation. This analysis follows.

A. Freedom of Speech
|. State Action

The issue is whether there was state action. An individual may only sue upon infringement
of their constitutional protections if there was state action. State action is present when the
state of its subdivisions is acting or where a private actor is performing duties normally
performed by the state.

Here, John was arrested after he violated a county ordinance. The ordinance was made
by Duval County and he was arrested according to the ordinance. Therefore, there was
state action.

ll. Scrutiny that Applies

The issue is whether the ordinance is a violation of the constitutional right to free speech
under Florida's Constitution. The Florida Constitution gives citizen a right of freedom of
speech.

Generally, how much speech can be restricted depends on where the speech is being
made. A public forum is a forum that is traditionally open for speech, such as parks and
roads. A designated public forum is a forum that has been designated for speech at
certain times, such as schools on the weekend for evets. A limited public forum is a forum
that is limited to certain speech at certain times. A nonpublic forum is a forum not
traditionally open for speech. A regulation is content neutral if it is not based on subject
matter or viewpoint. If speech is limited in a public forum or designated public forum, strict
scrutiny applies unless the limitation is a time, place, and manner regulation that leaves
open alternative means of communication and is narrowly tailored to an important
government purpose and content neutral. If a restriction is in a limited public forum or
nonpublic forum, the regulation must only be viewpoint neutral and reasonably related to a
legitimate government interest. Additionally, restrictions that are not content neutral are
subject to strict scrutiny, while restrictions that are content neutral are subject to
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intermediate scrutiny. Strict scrutiny requires the government to prove that a regulation is
necessary for a compelling government interest. Intermediate scrutiny requires a
government to show the regulation is narrowly tailored to an important government
purpose.

Here, the ordinance restricts protesting in Duval County on Memorial Day, Independence
Day, Labor Day, Veterans' Day, and Thanksgiving. The county may argue this is a
time/place/manner regulation because it only restricts speech on certain holidays and not
every single day. The speech is limited everywhere in the county, however and no
alternative means of communication are left because protests cannot be held the entire
day anywhere on those holidays. Additionally, only protesting is prohibited, but other kinds
of speech is allowed, which means it is likely this is a content based restriction subject to
strict scrutiny. Duval County would argue it had a compelling government purpose--
concern for people traveling on the holidays because the protestors in front of Senator's
office have caught the attention of tourists. This likely is a compelling government purpose
because counties have an interest in keeping their citizens and visitors safe. The
regulation, however, is likely not necessary for this purpose. If the tourists were attentive
to protestors outside the Senator's office, the regulation could have been limited to speech
during the holidays outside the Senator's office during certain times (i.e. times when
tourists are usually around). A total ban of speech everywhere in the county, however, is
likely not necessary. Therefore, the regulation likely violates John's freedom of speech.

lll. Special Law

The issue is whether the county was permitted to pass the ordinance. Under the Florida
Constitution, a general law is a law that applies to everyone in the state. A special law is a
law that applies only to a certain portion of the state or a group within the state. A special
law requires notice before being passed such as by publication in the affected area or a
referendum to be passed. A general law of local application is a law that applies based on
certain criteria (exp. to counties with certain populations). There must be a nexus between
the criteria and the purpose of law. Here, the ordinance applied only in Duval County, so it
was a special law. The ordinance passed on November 1, very close to the Veteran's day
holiday. Despite that, it does not appear that individuals were given notice or were able to
vote in a referendum to approve the law. If there was no vote or notice, the ordinance is
invalid.

IV. Due Process

The issue is whether the ordinance violates due process. Under the Florida and federal
constitutions, individual have a right to due process when their life, liberty, or property is
taken. Under the substantive due process component, individuals' liberty cannot be taken
without due process. If the government takes a fundamental right, strict scrutiny applies.
Strict scrutiny requires a government to show the law is necessary for a compelling
government purpose. If the government takes a right that is not fundamental, rational
basis applies. Rational basis requires the plaintiff to prove the law is not rationally related
to a compelling government purpose. The right to free speech is a fundamental right.
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As explained above, the ordinance violates free speech to strict scrutiny applies. As
explained above, the ordinance does not pass strict scrutiny and therefore, is a violation of
due process.

V. Search Incident to Arrest

The issue is whether police were permitted to search John upon arresting him. Under the
Florida and federal Constitution, individuals have a right to be free from unreasonable
searches and seizures. A search is presumed unreasonable unless it is based on a
warrant signed by a neutral and detached magistrate and based on probable cause in the
places to be searched or items to be seized. There are exceptions, however. Where there
is probable cause to believe a person has committed a criminal offense, he may be
arrested in public. Upon arrest, police may conduct a search incident to arrest to ensure
the suspect has no weapons. If upon patting down the suspect, the police feel something
that upon plain feel it is immediately apparent the item is contraband, the police may seize
it.

Here, John was arrested for violating the ordinance. Because he was in a public place and
protesting (a violation of the ordinance), police had probable cause to arrest John and so
the arrest was valid. Upon arrest, officers had a right to conduct a search incident to
arrest, which they did. The police took John's cellphone, however, which is not contraband
and the facts do not state that it was immediately apparent to the officers that the phone
would contain contraband but rather that they were seeing if the phone was hiding
narcotics. The search was therefore permissible but seizing the phone was impermissible.

VI. Searching Phone

Right to Privacy

The issue is whether the officers violated John's right to privacy by looking in his phone.
Under the Florida Constitution, there is a constitutional right to privacy. Under this right to
privacy, individuals have a right to be free from government intrusion into their private
lives. The right to privacy is a fundamental right explicitly stated in the Constitution and
therefore there is more protection under the Florida Constitution than under the federal
Constitution. A violation of the right to privacy requires the government to prove their
actions were necessary for a compelling government purpose (strict scrutiny).

Here, there was likely no compelling government purpose to search the phone. Even if the
police were lawfully able to view the outside of the phone, John had a right to privacy to
the contents of his phone. Even if there was a compelling purpose, the search would not
be necessary for the compelling purpose because John had already violated the
ordinance and there was nothing further that could be gathered from the phone.

Search
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The issue is whether the search of the phone was an unconstitutional search. Under the
Florida and federal Constitution, individuals have a right to be free from unreasonable
searches and seizures. A search is presumed unreasonable unless it is based on a
warrant signed by a neutral and detached magistrate and based on probable cause in the
places to be searched or items to be seized. Under the exclusionary rule, items gathered
in violation of this right are inadmissible in court. Here, there was no warrant issued to
search John's phone. Further, there are no exceptions available (exp. emergency) that
would warrant a warrantless search of the phone. Therefore, the search of John's phone
was illegal and the contents cannot be used against him.

VIl. Bond

The issue is whether the judge was constitutionally permitted to keep John without bond.
Under the Florida Constitution, there is a presumption that everyone is entitled to pretrial
release unless the person is charged with (1) a life or capital offense; and (2) the evidence
of guilt is great. If these conditions are met, a defendant is entitled to pretrial release
unless there are no conditions that could ensure safety to the community or ensure the
defendant's return to court. Here, John was charged with violation of a county ordinance, a
violation which carries a maximum of a fine and 60 days in fail so it is not a capital or life
offense. There is a presumption therefore that John is entitled to pretrial release unless
there is an indication he won't return to court or is dangerous. According to the facts there
is no such indication since the judge wanted to keep John until Thanksgiving just so he
would "not violate the ordinance again.” Wanting to prevent violation of the ordinance is
insufficient to deny bond. Therefore, it was unconstitutional for the judge to deny bond and
he is entitled to pretrial release.

B. Third Party Payment/Confidentiality

The issue is whether Lawyer can accept payment from Patty subject to Patty's conditions.
Under Florida's ethics rules, a lawyer may not accept payment from a third party for
representation on behalf of a client unless (1) the client gives informed consent; (2) the
third party does not interfere with the lawyer-client relationship; and (3) confidentiality is
maintained between the lawyer and the client. Confidentiality requires a lawyer to keep all
communications with a client confidential unless the client consents otherwise.

Here, the client that would be represented is John. Patty, however, expressed that the
committee is willing to pay for representation. For the committee to pay, however, Patty
asks that Lawyer keep the committee and Patty updated on the case's progress and
requires Lawyer to take John's case to trial and to appeal any rulings adverse to John.
These conditions violate the above ethical rule because if John keeps Patty/the committee
apprised of the case’s progress, the lawyer may have to divulge confidential client
communications, which is prohibited. Further, John would have to be the one directing
representation, not Patty/the committee and requiring John to take John's case to
trial/appeal adverse rulings would result in Patty/the committee directing representation.
John may not want, for example, for the case to go to trial. Therefore, Lawyer may not
accept payment from the committee under the stated conditions unless John gives
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consent to payment, gives consent to divulging confidential communications to keep
Patty/the committee updated, and the condition requiring Patty/the committee to be
allowed to direct representation is deleted.
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PART Il - SAMPLE MULTIPLE-CHOICE QUESTIONS AND ANSWERS

Part Il of this publication contains sample questions of the Florida multiple-choice
portion of the examination. The questions and answers may not be reprinted without
the prior written consent of the Florida Board of Bar Examiners.

The answers appear at the end of this section.
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Applicable Law

Questions on the Florida Bar Examination should be answered in accordance with
applicable law in force at the time of examination. Questions on Part A are designed to
test your knowledge of both general law and Florida law. When Florida law varies from
general law, the question should be answered in accordance with Florida law.

MULTIPLE-CHOICE EXAMINATION INSTRUCTIONS

These instructions appear on the cover of the test booklet given at the examination.

1. This booklet contains segments 4, 5, and 6 of the General Bar Examination. It is
composed of 100 multiple-choice, machine-scored items. These three afternoon
segments have the same value as the three morning segments.

2. Write your badge number in the box at the top left of the cover of your test
booklet.

3. When instructed, without breaking the seal, take out the answer sheet.

4, Use a No. 2 pencil to mark on the answer sheet.

5. On the answer sheet, print your name as it appears on your badge, the date, and

your badge/ID number.

6. In the block on the right of the answer sheet, print your badge/ID number and
blacken the corresponding bubbles underneath.

7. STOP. Do not break the seal until advised to do so by the examination
administrator.

8. Use the instruction sheet to cover your answers.

9. To further assure the quality of future examinations, this examination contains
some questions that are being pre-tested and do not count toward your score.
Time limits have been adjusted accordingly.

10. In grading these multiple-choice items, an unanswered item will be counted the
same as an item answered incorrectly; therefore, it is to your advantage to mark
an answer even if you must guess.

11. Mark your answers to all questions by marking the corresponding space on the
separate answer sheet. Mark only one answer to each item. Erase your first
mark completely and mark your new choice to change an answer.

12. At the conclusion of this session, the Board will collect both this question booklet
and your answer sheet. If you complete your answers before the period is up,
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13.

and more than 15 minutes remain before the end of the session, you may turn in
your question booklet and answer sheet to one of the proctors outside the
examination room. If, however, fewer than 15 minutes remain, please remain at
your seat until time is called and the Board has collected all question booklets
and answer sheets.

THESE QUESTIONS AND YOUR ANSWERS ARE THE PROPERTY OF THE
BOARD AND ARE NOT TO BE REMOVED FROM THE EXAMINATION AREA
NOR ARE THEY TO BE REPRODUCED IN ANY FORM.
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46 SAMPLE MULTIPLE-CHOICE QUESTIONS

1. One week before the close of discovery in a civil case, Plaintiff considered
voluntarily dismissing her action. Plaintiff had never voluntarily dismissed her
action. Plaintiff expected that Defendant would move for summary judgment shortly
after the close of discovery. Which is true?

(A) Plaintiff may voluntarily dismiss without leave of court, but the court may assess
costs against Plaintiff.

(B) Plaintiff may voluntarily dismiss without leave of court, and Plaintiff would have
to pay costs only if Plaintiff brought the same claims against Defendant again.

(C) Plaintiff would be subject to taxation of costs only if the court entered a
dismissal with prejudice.

(D) Plaintiff would be subject to taxation of costs only if Defendant prevailed at trial.

2. Dennis was charged with burglary and grand theft. At trial, Dennis called his wife in
his case-in-chief to testify that Dennis was known throughout the area where they
live as an honest person. The prosecution objected. The testimony is

(A) admissible as character evidence.

(B) admissible as impeachment of the alleged victim.
(C) inadmissible as improper opinion testimony.

(D) inadmissible as improper reputation testimony.

3. Plaintiff alleges an injury was sustained when a stack of canned goods fell on her in
defendant's supermarket. During its defense, the supermarket attempts to offer
testimony tending to show the procedures of its supermarket as to displaying and
piling canned goods for the consideration of the jury on the question of negligence.
Under the Florida Evidence Code,

(A) the evidence is irrelevant.

(B) the evidence is admissible only if corroborated by a written policy or procedure
addressing the practice.

(C) the evidence is admissible if it is routine practice of the supermarket.

(D) the evidence is admissible only if there is a universally accepted method used
in the trade.

4. Toymakers, Inc. is a Georgia corporation transacting business in Florida. Until it
obtains a certificate of authority to transact business in Florida, which of the
following activities is Toymakers prohibited from doing in Florida?

(A) Maintaining a proceeding in any court in Florida.
(B) Defending a proceeding in any court in Florida.
(C) Obtaining orders by mail from Florida residents which require acceptance in
Georgia.
(D) Selling its products through independent contractors in Florida.
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5. Frank was arrested and charged with a felony. In response to his attorney's request
for discovery, the State should provide certain information. Which of the following is
the State NOT required to produce?

(A) Results of physical or mental examinations, scientific tests, experiments or
comparisons.

(B) All portions of recorded grand jury minutes that pertain to Frank's case.

(C) All tangible papers or objects that the State intends to use at trial, whether the
papers came from Frank or not.

(D) The names and addresses of all persons known to have information that may
be relevant to the offense charged.

6. Nancy Quinn had two sons, Earl Quinn and Brent Quinn, before she married Al
Green in 2014. In 2016, Nancy made her first and only will, leaving half her estate
to "my husband, Al Green" and one-fourth to each of her two sons.

On February 15, 2018, Nancy and Al were divorced, but Nancy never got around to
making a new will. Nancy died this year, and she was survived by Al, Earl, Brent,
and her father, Norman Ritter. Which of the following statements regarding the
distribution of Nancy's estate is correct?

(A) Since a divorce revokes a will made during coverture, Nancy died intestate, and
Earl and Brent will each take one-half of Nancy's estate.

(B) Earl and Brent will each take one-half of Nancy's estate because Nancy's will is
void only as it affects Al Green.

(C) Since Nancy did not change her will within one year after her divorce from Al,
Nancy's estate will be distributed exactly as stated in her will.

(D) Since Nancy's will referred to Al Green specifically as her husband, Al Green
will take nothing because he was not Nancy's husband at the time of her death.
Earl, Brent, and Norman Ritter will each take one-third of Nancy's estate.

7. Cooper is suing March for money damages. Because he believes portions of
March's deposition are highly favorable to his case, Cooper's attorney intends to
read parts of the deposition at trial instead of calling March to the stand. March
objects to Cooper's use of the deposition at trial. What is the court's likely ruling?

(A) Cooper may use the deposition at trial, but, if requested, he must read all parts
that in fairness ought to be considered with the part introduced.

(B) Cooper may use the deposition at trial, but only to contradict or impeach
March's prior inconsistent statements or pleadings.

(C) Cooper may not use the deposition at trial, as March is able to testify and no
exceptional circumstances exist.

(D) Cooper may not use the deposition at trial, as this would make March his
witness and immune to impeachment.
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10.

Pete Smith is the active partner and Bill Jones is the silent partner in a general
partnership known as "Pete Smith Plumbing.” After six years of being uninvolved in
the management of the partnership business, Bill purchased 100 toilets for the
business. Pete is incensed because it will probably take years to use up the
inventory of so many toilets and seeks your advice. The best advice is

(A) Bill can bind the partnership by his act.

(B) silent partners are investors only and cannot bind the partnership.

(C) unless his name is in the partnership name, third persons are "on notice" that
he is unauthorized to contract for the partnership.

(D) Bill, as a silent partner, is not authorized to purchase and, therefore, the sale
may be set aside.

The State of Florida is prosecuting a former police officer for extortion of money
from prostitutes. One of the State's witnesses is Sally. Sally has an adult
conviction for vehicular homicide. She was charged with driving a car in a reckless
manner resulting in the death of her sister, a passenger in the car. Sally pleaded
nolo contendere, was adjudicated guilty and received a suspended sentence
although she could have received a sentence of state imprisonment up to 5 years.
At trial, evidence of this conviction is

(A) admissible to impeach Sally because vehicular homicide carries a maximum
penalty in excess of 1 year.

(B) inadmissible to impeach Sally because she never admitted her guilt since she
entered a plea of nolo contendere.

(C) inadmissible to impeach Sally because she received a suspended sentence.

(D) inadmissible to impeach Sally because she is only a witness and not the
criminal defendant.

Dan was served with a subpoena to appear and testify at a civil trial by a 19-year-
old process server. The process server lied about his age to get the job. The
subpoena was issued by an attorney of record in the case and not by the clerk of
the court.

Dan would rather stay home than attend the trial. Dan consults with his attorney to
find out if he must comply with the subpoena. The attorney should tell Dan to

(A) comply with the subpoena to avoid the risk of being held in contempt by the
court.

(B) object to the subpoena because it should have been issued by the clerk of
court, not an attorney in the case.

(C) object to the subpoena because it was served by a 19 year old and, under
Florida law, a process server must be no less than 21 years of age.

(D) object to the subpoena because a subpoena can only be used to compel an
individual to appear for a deposition or to produce documents.
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11. Defendant was arrested on February 1 and released one month later on March 1
after being charged with a felony. On December 1 of the same year as his arrest,
he filed a motion to discharge since no trial or other action had occurred to that
point. The court held a hearing 3 days after the motion was filed. Defendant should
be

(A) discharged because more than 175 days passed between arrest and the filing
of the motion to discharge.

(B) discharged because more than 175 days passed between his release from jall
and the filing of the motion to discharge.

(C) brought to trial within 90 days of the filing of the motion to discharge.

(D) brought to trial within 10 days of the hearing on the motion to discharge.

12. At trial, during the plaintiff's case-in-chief, the plaintiff called as a witness the
managing agent of the defendant corporation, who was then sworn in and testified.
Defense counsel objected to the plaintiffs questions either as leading or as
impeaching the witness. In ruling on the objections, the trial court should

(A) sustain all the objections and require the plaintiff to pursue this type of
interrogation only during the plaintiff's cross-examination of this witness during
the defendant's case-in-chief.

(B) sustain the leading question objections but overrule the other objections
because a party is not permitted to ask leading questions of his own witness at
trial.

(C) sustain the impeachment questions but overrule the other objections because a
party is not permitted to impeach his own witness at trial.

(D) overrule all the objections because the witness is adverse to the plaintiff and
therefore may be interrogated by leading questions and subjected to
impeachment.
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14.

15.

Vehicles driven by Murphy and Goode collided at an intersection where a traffic light
is present. Before the filing of any lawsuit, Murphy told Goode that he ran the red
light and offered to settle the claim for $500. Goode refused to accept it. Murphy
sued Goode for his personal injuries and property damage and Goode, who was not
injured, counterclaimed for property damage.

At trial, Goode's attorney called his client to the stand and asked him if Murphy has
ever made any offers to settle the dispute. If Murphy's counsel objects, the trial
court's proper ruling would be to

(A) sustain the objection because offers to compromise a claim are inadmissible to
prove liability.

(B) overrule the objection because the offer was made prior to the filing of a lawsuit.

(C) overrule the objection because only an offer to pay medical expenses is
inadmissible under the Florida Evidence Code.

(D) overrule the objection because Murphy's statement was an admission.

Peter is the named plaintiff in a class action lawsuit alleging that a local cell phone
store had engaged in unfair or deceptive trade practices in its sales of cell phones.
In the complaint, Peter sought damages on behalf of himself and a class of all other
customers who had purchased cell phones from the store. In order for Peter to
maintain the class action, the court must find that

(A) The class members’ claims contain no questions of law or fact that affect only
individual members of the class.

(B) Peter can fairly and adequately protect and represent the interests of each
class member.

(C) Allowing separate claims from individual class members risks inconsistent or
varying adjudications.

(D) None of the above.

Leon died intestate owning Florida homestead property titled in his own name. He
resided on the property for many years prior to his death. He is survived by his
widow, Charlotte, and an adult son by an earlier marriage, Bob. Leon purchased
the homestead property with his own funds during the time of his marriage to Bob's
mother. Proper disposition of the homestead property is

(A) fee simple to Charlotte.

(B) Bob and Charlotte as tenants in common.

(C) life estate to Charlotte, vested remainder to Bob.

(D) Bob and Charlotte as joint tenants with right of survivorship.
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16. M Corp.’s only assets are machines now in storage. One of its directors is
approached by a party interested in buying all of the machines. Which is true
regarding the sale of assets?

(A) The board must consult with shareholders but can sell the machines even if a
majority of the shareholders recommends against the sale.

(B) A majority of the shareholders entitled to vote on the matter must vote in favor
before M Corp. can sell the machinery.

(C) The proposed transaction does not implicate the shareholders' appraisal rights.

(D) Two-thirds of the board of directors must vote in favor before M Corp. can sell
the machinery.

17. The court referred a civil case for mediation on April 1. On April 10, the mediator
set an initial mediation conference on April 30. Plaintiff's attorney served a set of
interrogatories one week before the case was referred to mediation. Which is true?

(A) A referral to mediation tolled the time for Defendant to respond to Plaintiff's
interrogatories from April 10 to April 30.

(B) Defendant did not have to respond to the interrogatories until the mediator
declared an impasse.

(C) The referral to mediation automatically added 30 days to the time period to
respond to any discovery.

(D) The referral to mediation did not affect the time period for Defendant to respond
to Defendant’s interrogatories.

18. William, who solely owned a legal homestead, passed away leaving Lynn, his
spouse, and Christopher, their minor child. In his will, William left the homestead to
his disabled cousin, Daisy, so that Daisy may have a safe place to live. Lynn
contests the devise of the homestead. How will the court rule?

(A) By allowing the homestead to pass to Daisy.

(B) By allowing the homestead to pass to Daisy as a life estate with a remainder to
Lynn.

(C) By awarding the homestead to Lynn.

(D) By awarding the homestead to Lynn and Christopher in equal shares.
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20.

21.

Mary’s grandmother, Helga, died several weeks ago. Mary knows her grandmother
had a will, but she cannot find it, nor can she find a copy of it. She knows that her
grandmother left her a rather large portion of her estate valued at three million
dollars. Which of the following is correct?

(A) Since the will cannot be found, the law will treat Mary's grandmother as if she
died intestate.

(B) The content of the will can be proved through Mary's testimony.

(C) The content of the will must be proved by the testimony of at least one
disinterested witness.

(D) The content of the will must be proved by the testimony of at least two
disinterested witnesses.

Bob Wilson borrowed $20,000 from Ted Lamar to open a hardware store. Ted's
only interest in the business was the repayment of his 5-year unsecured loan. Bob
was so grateful for the loan that he named his business "Wilson and Lamar
Hardware" and purchased signs and advertising displaying this name. He also
listed Bob Wilson and Ted Lamar as "partners"” on his stationery. When Ted found
out, he was flattered to the point that he voluntarily reduced Bob's interest rate from
9 percent to 8 percent per annum.

A few weeks later, Pete Smith, who had assumed that both Wilson and Lamar were
operating the hardware store and was not familiar with the true situation, sold goods
to Wilson and Lamar Hardware. Pete Smith has been unable to collect for the
goods and he seeks your advice. Your advice to Pete is

(A) only Bob Wilson is liable.

(B) Bob Wilson and Ted Lamar are liable jointly.

(C) Bob Wilson is liable for the entire amount and Ted Lamar is liable only to the
extent the debt cannot be collected from Bob Wilson.

(D) only the de facto partnership arising from the relationship between Wilson and
Lamar is liable.

During a deposition upon oral examination, a party’s counsel may instruct a
deponent not to answer a question for which of the following reasons?

(A) The question asks for hearsay testimony that would be inadmissible at a trial.

(B) The question asks for evidence protected by a privilege.

(C) The guestion asks the deponent for an opinion concerning the ultimate legal
issue in the case.

(D) None of the above.
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23.

Bill, a single man, owned pasture land in Deerwoods, Florida, which he leased to a
tenant. He also owned a condominium in Miami, which he held for investment. In
his will, he devised the pasture land to his son Tommy and the condominium to his
daughter Julie. All other assets would pass equally to Tommy and Julie.

Bill met Kathy and married her after she executed a valid prenuptial agreement
relinquishing all rights she might otherwise enjoy by marrying Bill. On their Miami
honeymoon they drove by the condominium and Kathy declared she'd love to live
there. Bill was so happy with Kathy that after the honeymoon he signed and
delivered to Kathy a deed conveying the condominium to himself and Kathy as an
estate by the entirety and made plans to live in the condominium as soon as the
tenant vacated. Bill died the next day. How are the foregoing assets distributed?

(A) Kathy gets the condominium regardless of the prenuptial agreement, Tommy
takes the pasture land and Tommy and Julie split the rest of the estate.

(B) Due to Kathy's prenuptial agreement, Tommy receives the pasture land, Julie
gets the condominium and Tommy and Julie split the rest of the estate.

(C) Kathy gets the condominium, but because Bill had originally indicated his intent
to devise equally to his children, Tommy and Julie will split the remaining
estate.

(D) Regardless of the prenuptial agreement, Kathy is a pretermitted spouse. Since
Bill leaves surviving lineal descendants who are not Kathy's, Kathy receives
50% of the estate, Tommy gets the pasture land, and Tommy and Julie split the
residue of the estate.

Paula is the mother of three children. One child, William, shares Paula's passion for
flying. Paula is no longer married to the three children's father, Harry. When
William reached eighteen years of age, Paula gave William her bi-plane worth
$120,000 and said to William, "William, | know you love this plane. | give it to you
now in advance since you will inherit the plane one day anyway."

Paula subsequently died without leaving a will. At her death, her estate was worth
$240,000. Which is true regarding the disposition of Paula’s estate?

(A) Each of Paula's children will receive $120,000, except for William who will
receive nothing.

(B) Each of Paula's three children will receive $80,000.

(C) Harry will receive $20,000 plus one-half of the residue of the estate and the
three children will share the other one-half of the residue equally.

(D) Harry will receive $20,000 plus one-half of the residue of the estate and the
children, except for William, will share the other one-half of the residue equally.
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25.

26.

Joan is seriously injured in an automobile accident at 7:00 a.m., June 22. Sunrise
on that date was 6:22 a.m. Joan brings suit against Sam, the driver of the other car
involved, alleging his failure to have his headlights on caused the accident.

Sam, in support of his claim that his failure to have his headlights on was not
negligent, requests that the judge take judicial notice of the fact that Section
316.217, Florida Statutes, requires the use of headlights only between sunset and
sunrise. Sam did not notify Joan prior to trial that he would make this request. The
court

(A) may take judicial notice if Sam shows good cause for his failure to notify Joan of
his intention to make this request, and both parties are given the opportunity to
present relevant information regarding the request.

(B) must take judicial notice, because it is public statutory law of Florida.

(C) must take judicial notice, as it is not subject to dispute because it is generally
known within the territorial jurisdiction of the court.

(D) may not take judicial notice, because Sam failed to give Joan timely notice of
his intention to seek judicial notice of this fact at trial.

The articles of incorporation for Number One Corporation grant to its board of
directors the power to take any action as authorized by law. Which of the following
actions by the board of directors must also be approved by the shareholders of
Number One Corporation?

(A) Extension of the duration of Number One Corporation if it was incorporated at a
time when limited duration was required by law.

(B) Merger of Number One Corporation into another corporation with the other
corporation becoming the surviving corporation.

(C) Changing of the corporate name to Number One, Inc.

(D) Changing of the par value for a class of shares of Number One Corporation.

Plaintiff sued Defendant for conversion of stock certificates of ABC Corporation.
During the subsequent civil trial, Plaintiff offers into evidence a copy of The New
York Times to establish the price of ABC stock on the day of the alleged conversion.
Defendant objects on grounds of hearsay

Assuming that the trial judge overrules the hearsay objection, what evidence, if any,
would Plaintiff need to present to authenticate the newspaper?

(A) No evidence is required because the court overruled the hearsay objection.

(B) No evidence is required because the document is self-authenticating.

(C) Authentication must be established by introduction of the document
accompanied by an affidavit from a records custodian at the newspaper.

(D) Authentication must be established by introduction of the document through the
testimony of a witness with knowledge that the document is what it is claimed to
be.
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28.

29.

In a pretrial motion, the defendant argues there are no genuine issues of material
fact. In support of the motion, the defendant attaches several affidavits from
witnesses. Which is the correct caption for the motion?

(A) Motion to Dismiss for Failure to State a Cause of Action.
(B) Motion for Judgment on the Pleadings.

(C) Motion for Summary Judgment.

(D) Motion for Directed Verdict.

Jill made a will leaving all of her stocks to Lou and the rest of her estate to Beth.
Several weeks later, she created a codicil to the will that devises her jewelry to Ann.
Jill and Beth had a fight and Jill mistakenly ripped up the codicil rather than the will.
Jill dies. Which is true about the distribution of Jill's estate?

(A) Beth receives the jewelry pursuant to the terms of the will.

(B) Jill's estate will be distributed as intestate property because Jill revoked her will.
(C) Ann receives the jewelry under the terms of the codicil.

(D) None of the above.

During Defendant's first-degree murder trial, the state called Witness to testify.
Witness testified that Defendant was not the man she saw shoot the victim. During
the investigation of the murder, Witness told prosecutor that she saw Defendant
shoot the victim. This prior statement was made under oath and was recorded by a
court reporter, but Defendant's attorney was not present.

If the State seeks to introduce Witness' prior inconsistent statement for the sole
purpose of impeaching Witness, should the court allow the prior statement to be
admitted into evidence?

(A) Yes, because any party can attack the credibility of a witness by introducing a
prior inconsistent statement.

(B) Yes, because a prior inconsistent statement given under oath can be used by
any party for any purpose.

(C) No, because the state cannot impeach its own witness with a prior inconsistent
statement.

(D) No, because Defendant did not have an opportunity to cross-examine Witness
at the time the statement was made.
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30. Andy and Donna form an LLC and are the only members. Andy contributes a tract

31.

32.

of commercial real estate to the LLC. Donna contributes $150,000. Which is true?

(A) Andy and the LLC are co-owners of the commercial real estate.

(B) Donna and the LLC are co-owners of any property that is acquired with the
$150,000.

(C) The LLC is the sole owner of the commercial real estate and any property that
is acquired with the $150,000.

(D) None of the above.

In a timely post-trial motion, Defendant argued for the first time that the trial court
lacked subject matter jurisdiction over the case. What action should the court take?

(A) Entertain the motion, because Defendant can assert lack of subject matter
jurisdiction at any time.

(B) Entertain the motion, because Defendant can assert lack of subject matter
jurisdiction as long as it is raised within 10 days of the judgment.

(C) Refuse to entertain the motion, because Defendant did not raise lack of subject
matter jurisdiction in its answer.

(D) Refuse to entertain the motion, because Defendant did not raise lack of subject
matter jurisdiction at trial.

Smith and Jones had planned to form a Florida corporation that would have done
business as an engine repair shop. No paperwork had been filed with the Secretary
of State relating to the corporation when Smith and Jones began to purchase
equipment needed for the engine repair business. Together they executed and
delivered a $10,000 promissory note to Seller in the name of Engine Repair, Inc.,
signed by Smith "as president” and Jones "as secretary" of that nonexistent
corporation. There was no personal guaranty by either Smith or Jones on the note.
The corporation was never formed.

Seller learned that the corporation was not in existence only after the debt was not
timely paid. Smith was in bankruptcy by that time and Seller sued Jones personally
for the entire $10,000. Jones moved to dismiss. In its ruling, the court should

(A) grant the motion because Smith is an indispensable party.

(B) grant the motion to dismiss because Jones did not personally guarantee the
note.

(C) deny the motion because Jones signed the note purporting to act on behalf of
the corporation with actual knowledge of its nonexistence.

(D) deny the motion because Jones' actions effectively created a corporation by
estoppel.
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35.

Raymond had a valid Florida will devising his entire estate to his friend, Jake.
Raymond and Jake had a fight, and Raymond then executed a second valid will,
devising his entire estate to charities and expressly revoking the first will. Years
later, Raymond and Jake reconciled and Raymond burned the second will.
Raymond later died. Does Jake inherit the estate?

(A) Yes, because burning the second will was an effective act of revocation,
reviving the original will.

(B) Yes, because Florida law is construed to avoid intestacy.

(C) No, because burning the second will was an insufficient act of revocation
absent additional evidence.

(D) No, because revocation of the second will does not revive the first one.

Plaintiff filed a civil complaint against Defendant four years ago. This complaint was
voluntarily dismissed three years ago. Two years ago, Plaintiff filed the complaint
again and voluntarily dismissed it last year. May Plaintiff successfully file the
complaint again this year?

(A) Yes, if the statute of limitations has not run.

(B) Yes, if the most recent complaint arose out of the conduct, transaction, or
occurrence set forth in the previous complaints.

(C) No, because the second voluntary dismissal operated as an adjudication on the
merits.

(D) No, because the most recent complaint is a supplemental pleading requiring
permission of the court prior to filing.

Scott, Joyce, and Mitch formed a member-managed LLC. On January 1, Mitch
dissociated from the LLC. Two years later, Mitch sent a demand letter to the LLC
seeking to review the LLC’s the prior year's federal income tax return. In his
demand, Mitch provided 10 days’ notice to review the records at the physical
address of the company at 1:.00 p.m. The LLC refuses to provide Mitch with this
information. What is the LLC’s best argument for not providing the information
sought?

(A) Mitch is no longer a member of the LLC

(B) The tax return sought does not pertain to the time period when Mitch was a
member

(C) The demand does not provide for sufficient notice

(D) None of the above; the LLC must allow Mitch to review the records.
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Henry is charged with criminal mischief for destroying his wife, Whitney's, car. At
trial, Whitney testifies that while in bed one night, Henry admitted destroying her car
because she accidentally scratched his car. Henry objects to this testimony as
protected under the husband-wife privilege. The Court will

(A) sustain the objection, only if Henry reasonably expected that his statement to
Whitney was confidential.

(B) sustain the objection, because the husband-wife privilege allows Henry to
prevent Whitney from disclosing his statement.

(C) overrule the objection, because Henry is charged with a crime against his
spouse’s property.

(D) overrule the objection, because Whitney voluntarily disclosed the
communication and waived the husband-wife privilege.

Ava, Billie, and Courtney were traveling in the same car when a pickup truck hit
their car. They were injured in the accident, and each filed a separate action
against Della, the driver of the truck.

Before trial, Della moved to consolidate the three actions into one trial. Ava
consented, but Billie and Courtney objected. Which is true?

(A) The court cannot consolidate the three actions over the objections of Billie and
Courtney.

(B) The court cannot hold separate trials on damages if it holds a consolidated trial
on liability.

(C) The court can consolidate the three actions only if all plaintiffs consent.

(D) The court can consolidate the three actions if they involve a common question
of law or fact and consolidation would not deprive a party of a substantive right.

Daisy was charged with driving under the influence after she crashed into Pete’s
car. Daisy offered to plead guilty to a reduced charge of reckless driving. The State
and Daisy did not reach an agreement and went to trial. Daisy was acquitted.

Pete sued Daisy for damages arising from the crash. At the civil trial, Pete’s
attorney asked Daisy if she offered to plead guilty to any criminal charge relating to
the crash. Daisy’s attorney objected. Which is true?

(A) The offer to plead guilty is admissible because it is not offered for the truth of
the matter asserted.

(B) The offer to plead guilty is admissible because it is an admission by a party
opponent.

(C) The offer to plead guilty is inadmissible unless Daisy is unavailable at the civil
trial because it is a declaration against interest.

(D) The Florida Rules of Evidence state that offers to plead guilty are inadmissible.
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40.

At 10:00 a.m., January 15, a drugstore, Prescriptions, Inc., was robbed by two
armed men wearing red handkerchiefs over their faces. A medicine bottle
containing narcotic pills along with $148 in small bills was stolen.

Steve was picked up, searched, interrogated, and fingerprinted. Steve’s fingerprints
matched those found at Prescriptions, Inc.

During his deposition, Charles, a clerk at Prescriptions, Inc., gave a detailed
description of the two robbers and identified a photo of Steve as one of the robbers.
Steve was represented at the deposition by court-appointed counsel, who made no
effort to cross-examine Charles. Charles died before trial.

At trial, the state attempted to introduce Charles' deposition testimony. Steve
objected. Which is true?

(A) The deposition testimony is inadmissible hearsay.

(B) The court should not admit the deposition testimony because it would violate
Steve’s constitutional right to confront the witnesses against him.

(C) The deposition testimony is admissible regardless of whether Charles was
available to testify.

(D) The deposition testimony is admissible under an exception to the hearsay rule
that applies only when the declarant is unavailable.

During an investigation, Reynolds gave an unsworn statement to a State Attorney's
investigator that implicated himself and Sorensen in a criminal scheme to defraud
investors. Shortly after making the statement, Reynolds was killed.

In a subsequent trial of Sorenson for criminal fraud, the prosecution called the
investigator and asked her to recount what Reynolds said during their interview.
The defense objected to the testimony on hearsay grounds. The testimony is

(A) admissible as an admission.

(B) admissible as a statement against interest.

(C) inadmissible because the statement was not made in furtherance of the
conspiracy.

(D) inadmissible because the investigator's testimony about Reynolds' out-of-court
statement is hearsay within hearsay.
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Simpson created an irrevocable trust with proceeds from the sale of an investment
property. The trust instrument designated Thomas to serve as trustee and gave
Thomas the duty to provide support payments to Simpson’s children, Alice and
Brian. The trust instrument further provided that upon Simpson’s death, the
remaining assets in the trust were to be distributed equally to Alice, Brian, and the
Bright Futures Children’s Center (“Bright Futures”), a nonprofit organization
dedicated to promoting youth sports.

Simpson died 10 years later. One year before he died, Bright Futures ceased
operations because of lack of funding. Alice, Brian, and Thomas cannot agree on
how to distribute the trust’'s remaining assets. Which is correct?

(A) Because Bright Futures no longer exists, Alice and Brian each must receive a
one-half share of the trust assets.

(B) Because Bright Futures no longer exists, that term of the trust fails and its share
of the trust assets passes to Simpson’s heirs outside of the trust.

(C) Because Bright Futures no longer exists, Alice and Brian can modify the terms
of the trust to select another charity regardless of whether Thomas agrees with
them.

(D) Because Bright Futures no longer exists, the court may apply the doctrine of cy
pres to modify the trust.

Benny is delinquent on a $15,000 credit card account with CreditBank.

Benny is also the beneficiary of an irrevocable trust established for his support by
his late mother. The trustee has a duty to make quarterly payments of $2,500 to
Benny from the income generated from the trust assets. The trust also includes a
valid spendthrift provision.

CreditBank has threatened to sue Benny. Benny seeks your advice about whether
CreditBank can reach the payments that Benny receives from the trust if it obtains a
judgment. Which is correct?

(A) CreditBank can force the trustee to make the quarterly payments directly to
CreditBank until the debt is satisfied.

(B) CreditBank can reach payments made from the trust only after the trustee has
distributed them to Benny.

(C) CreditBank cannot reach the quarterly payments.

(D) Benny can voluntarily transfer his interest in the trust to CreditBank to avoid
litigation.
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44.

Sanders created a revocable trust for the support of her nephew, Nelson. Sanders
appointed Turner as trustee and contributed to the trust the publicly traded holdings
of her brokerage account, which had a value of $1,000,000. The payments that
Nelson receives from the trust come from income generated by trust assets or the
proceeds of selling trust assets.

Turner hired a financial advisor to assist with managing the trust's assets. The
value of the securities in the trust held steady for three years. Over that time,
Turner monitored the securities’ performance and provided annual accountings to
Nelson.

In the three months since Turner last provided an accounting to Nelson, the value of
the securities held by the trust dropped by 50%.

Nelson has been asking Turner whether downturns in certain segments of the stock
market have affected the trust, but Turner has not responded. Nelson seeks your
advice about whether he can take any action against Turner. Which is correct?

(A) Because the trust remains revocable, only Sanders may request that the court
remove Turner as trustee.

(B) Turner’s hiring of a financial advisor was a breach of trust because a trustee
may not delegate one of her duties to a third party.

(C) The substantial diminution in value of the trust assets, standing alone, does not
establish a breach of trust.

(D) Nelson does not have standing to bring an action for breach of trust or to
request an accounting because he is not a qualified beneficiary.

Davis asked Lender for a $50,000 loan. Lender was willing to loan the $50,000 to
Davis, provided that Davis use her grandmother’s antique furniture as collateral.

Lender asks for your legal advice in connection with the proposed transaction.
Which of the following is necessary for Lender to obtain an enforceable security
interest in the collateral?

(A) Davis must authenticate a security agreement that adequately describes the
collateral.

(B) Davis must file a financing statement that adequately describes the collateral.

(C) Lender must take possession of the collateral.

(D) Lender must send Davis a writing confirming that the furniture will be used as
collateral for the loan.

65



45.

46.

Nephew told Aunt that he was considering dropping out of college after a difficult
first semester. To convince him to stay in college, Aunt promised to Nephew that
she would pay him $5,000 if he graduated from college within four years. Aunt
signed and dated a sheet of paper stating: “| promise to pay Nephew $5,000 on the
day that he graduates from college, so long as he graduates within four years.”

Is the sheet of paper a negotiable instrument under Article 3 of the Uniform
Commercial Code?

(A) Yes, because it is a written promise to pay a fixed amount of money.
(B) Yes, because it is functionally equivalent to a promissory note.

(C) No, because the promise to pay is conditional.

(D) No, because the promise to pay is not payable to bearer.

Smith owns a store that sells musical instruments. Smith obtained a $40,000 loan
from Lender to fund renovations to the store. Smith and Lender signed an
agreement stating that the loan was secured by “all of Smith’'s assets.” Smith
signed the agreement with a pen, while Lender used an electronic image of
Lender’s signature.

Which is true?

(A) Smith authenticated the agreement under Article 9 of the UCC, but Lender did
not.

(B) Lender authenticated the agreement under Article 9 of the UCC, but Smith did
not.

(C) The reference to “all of Smith’'s assets” in the security agreement did not
adequately describe the collateral.

(D) Lender must perfect to obtain a security interest in the collateral.
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ANSWER KEY FOR MULTIPLE-CHOICE QUESTIONS

Question Correct
Number Answer
1 (A)
2 (A)
3 (C)
4 (A)
5 (B)
6 (B)
7 (A)
8 (A)
9 (A)
10 (A)
11 (D)
12 (D)
13 (A)
14 (B)
15 (©)
16 (B)
17 (D)
18 (©)
19 (D)
20 (B)
21 (B)
22 (A)
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23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
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(B)
(B)
(B)
(B)
(®)
(®)
(A)
(®)
(A)
(®)
(D)
(®)
(B)
(®)
(D)
(D)
(D)
(B)
(D)
(B)
(®)
(A)
(®)
(®)
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